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A new Administrative Law for a new Tourism:
NOwW or never

Alejandro Corral Sastre'

1. Introduction. Tourism issues before the pandemic. 2.1. Exponential growth.
2.2, Overcrowding and congestion: a breeding ground for “tourism”. 2.3.
Gentrification and “rouristification” of cities 3. Can we build a new tourism
model from an exceptional tourism “zere™: an analysis from an ius administrativist
perspective? 3.1. The health crisis: zero tourism 3.2, Tourism as the main industry
affected: The change in the tourism model. 3.3. The role to be played by public
administrations in changing the tourism business model. 3.4. Legal-administrative
instruments for the implementation of the change of the tourism model. 3.5.
Smart tourism as a solution to the problem of sustainability. Also in the health
sector. 3.5.2. The use of information and knnwledge tcchnolugics to d.igit:ﬂ
tourism. 3.5.3. Digital tourism from the perspective of public administrations.
An unfinished business. 3.5.4. Smart tourism: science fiction or inescapable
reality? The necessity for structural change. 3.5.5. Proposal on the different tools
that can be used by administrations for the intelligent control of the tourist offer.
3.5.5.a. Gathering information: Internet of things and smart cities asa preliminary
step. 3.5.5.b. Massive data processing or Big data. 3.5.3.c. Smart tourism in the
context of smart administrations 3.6. — Brief reference to the cha]lenges of smart
tourism: the necessary protection of fundamental rights. 4. Conclusion.

The need _ﬁ'ara new tourism law is ﬁtgb&;gfjsed 6_}' the new cbaﬂmgfs that have to be
ﬁczd: geﬁmﬁmtz'on, overtourism, mstaiﬂd&ifity and scarce resources, .tam‘i.fmpﬁo bia,
in short, @ whale series of circumstances that reduce gmf:'ty in a broad sense.

As a consequence of the great tourism debacle resulting from the pandemic, the
public authorities have developed policies aimed at increasing the number of tourists,

! DOI https://doi.org! 10,605 59/ijeth| 2023-002

Professor of Administrative Law. University CEU-San Pablo of Madrid. This work has been carried out within
the framewark of Project PID2020-120373RB-100 on Digital fdentity, Fundamental Rights and Newrorights,
Ministry of Science and Innovation. State Plan for Scientific and Technical Research and Innovation. Spanish
Government,
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once again, without stopping to think about the pam'bfe consequences, which we
afrma"y én:w, on the other hand,

What is needed, however, are COUrageos pofir:ies to control access to the market in
order to prevent ﬁrﬁ'ﬂfr dzzmage, Eq‘u{pping Puﬁ'ﬁc administrations with the
appropriate digimf tools to control demand and, g‘- necessary, restrict m_pp!j{
Compb’ing qf course, with the P?’fﬂﬂ}?l’ﬂ set out in the Services Divective and its
national transposition raeles.

Keywords: Overtourism, Gentrification, Tourism-phebia, Digital Tourism,

Smart Tourism, Administrative Law, Tourism control.

1. INTRODUCTION

Accurding to economic estimates, the consequences of the pa.ndizmic in Spain
have been particularly negative. Even worse than initially expected®. Nor have
the forecasts immediately after confinement been fulfilled, which has led many
public administrations to a.dupt policics aimed at increasing the number of
visitors and tourists, so as to compensate for the negative statistics, but without
taking into account other circumstances.

[t should be borne in mind that these forecasts are made on the assumption
that the restrictions on activity would be lifted in the last quarters of 2021, so
that the fall in GDP was more intense and the expected recovery started later,
given that the restrictions have been maintained and even increased in the
autumn, winter and the ful]owing spring, despite the fact that economic activity
has not come to a cumplete standstill. In the latter part of 2021, uncertainty
remained or even increased as, despite the high number of pcoplc vaccinated
and immunized by the disease itself, cases continued to increase. In the summer
of 2022, when these lines are being written, cases are still increasing, especially
after the relaxation of certain measures such as the use of masks or the

* Eurapean Feonomic Forecast, Summer 2020, Institutional Paper 132 | July 2020, p., 22. "Thus, according to
the Furopean Commission’s forecast for this year 2020 and ea.rl)-' 2021, and ar the expense of what is set out in the
report on the cconomy for autumn 2020 and 2021, “The economic impact of confinement in the first half of 2020
is likely to be worse than expected in the spring forecast. This will not be fully offset by the expected rebound in the
sccond half of 2020 as most of the activity restrictions arc removed. As a result, annual GDT growth in 2020 is now
forecast at nearly -11%, about 132 pps. lower than projected in the spring. Activity should continue to recover
duﬁng the first half of 2021 and then gra.duall:{ moderate in the second half. This, mgerhrr with a positive carryover
from the last quarters of 2020, would bring annual GDP growth to around 7% in 2021 (vircually unchanged from
the spring), leaving output volume in 2021 about 4%2% below its 2019 level”

A NEW ADMINISTRATIVE LAW FOR A NEW TOURISM: NOW OR NEVER

requirement of vaccinations for travel between certain countries. The
autonomous communities have upted to allow major tourist events to be held
(San Fermin, major concerts in Madrid, the April Fair in Seville, etc.), without
taking much care to require health measures to prevent the spread of the virus.
I understand that these decisions benefit certain tourist sectors, there is no
doubt, but in my opinion more caution would have been necessary when
allowing certain celebrations, especially when we are talking about an economic
sector that is particularly volatile in crisis situations, as has been amply
demonstrated in recent years®.

On the other hand, the terrible spectre of war is once again hanging over us,
which is not exactly going to help the economic recovery of tourism. Certainly,
as with the pa.ndemic, the most dramatic aspect is still the number of victims
and casualties, but rcgarding what we are analyzing here, we cannot fail to
mention that, despite the restrictions, 134,000 Russian tourists visited us last
year, spending 228 million euros, according to data from the National Institute
of Statistics on Tourist Movements at the Border (FRONTUR).

The tourism sector, which accounts for approximately 15% of our country's
GDP isina particu]arly precarious situation, as it has been the economic sector
that has first suffered the effects of the p:mdcmic, reaching what has been called
“tourist zero™. The restrictions on mobility and the measures imposed on
travelers visiting our territory have had a major impact on activity. According to
INE data, international tourist arrivals fell by 75.86% in August 2020. In
addition, the different “waves” that we have suffered rhroughaut 2021 have
prevented the activity from taking off, so that the long-awaited recovery is taking
longer than desired, although the forecasts for the summer of 2022 are even too
flattering, with an estimated growth of 53%, with an increase in activity of
47,000 million euros.

Paradoxically, just before the pandemic, the most specialised doctrine on the
subject questioned the tourism growth model that was being developed in our
country, especially in certain territories (Balearic Islands, Mediterranean coast,
etc.), and some autonomous communities even adupted legal regulations that

! Regarding the volarility of the scctor, see CORRAL SASTRE, A (2017), La liberalizacidn del sector turistica,
Hacia un modelo de turisme sastenible?, Reus.

¥ SIMANCAS CRUZ, M., (2020}, ‘Deconstruyendo una crisis turistica’, in Turisme poscoranavirus, ;una
opomﬂiaﬂwdpﬂm ol reconocimienio?, en Turismo pos- COVID-19. F(‘(ﬂ:xf’anﬂ, netos Y spﬂrmnidaarﬂ. Coord. SIMANCAS
CRUZ, M., HERNANDEZ MARTIN, R. Y PADRON FUMERO, N., Citedra de Turismo Caja Canarias-
-Ashotel de la Universidad de La Laguna.
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greatly restricted tourism in their territories. The paradigmatic case is that of the
Balearic Islands, which, rhrough Decree-Law 1/2020 of 17 January, rcgulatcd
against so-called “excess tourism” in order to improve qualiry in tourist areas,
empowering the administration to prohibit certain economic activities related to
excess tourism.

However, data rclating to the summer of 2022 give us an idea that the
intention is to continue with the same developmentalist policies, especially on
the part of the autonomous communities that are especially dedicated to sun
and beach tourism. Thus, according to a press release from the INE, “Spain
received 7.0 million international tourists in May, compared to 1.4 million in
the same month in 20217,

In view of these data, and this is the aim of this paper, it is interesting to
analyse what measures the pubiic authorities can take, and in what sense, to
recover the tourism sector without faﬁing into the prublems that some
destinations suffered before the pandemic. Thus, I believe that this is an
unbeatable opportunity to recover the activity, avoiding overcrowding,
congestion and gentrification. In short, by committing to quality and
sustainable tourism. May the so-called “zero tourism” serve as a cartalyst for us
not to fall into some of the mistakes we were making before the terrible health
crisis.

2. TOURISM ISSUES BEFORE THE PANDEMIC

As we have already indicated above, a large part of the doctrine specializing
in public intervention in the tourism sector had shown that, in recent years,
certain phcnumena were occurring that prcvcnted us from spcak_ing of sustainable
and qualiry tourism, which, in princi ple, is the main ub}ective of the autonomous
community laws regulating the sector’.

Thus, the aver]oading of certain destinations, the offer of a tourism of excesses
absolutely at odds with quality, the damage to the environment, the gentrification
of many cities, outbreaks of “tourism phobia”, etcetera. These are problems that
existed before the health crisis and to which attention had already been drawn,

TSOCIAS CAMACHO, |. M., (2020} "Espacio pablico en la ciudad turistica’ in BARRERO RODRIGUEZ,
C.y SOCIAS CAMACHO, |. M, La ciudiad del sigly XXT: transformaciones y retos, INAP.
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because rhey rcprcscmed, I repeat, a cha]lenge in the implementarinn of public
pulicies in the sector®.

And we spt'ak ofa challenge because the public authorities do not have all the
legal tools at their disposal to put a stop to these problems. Especially, following
the publication and subsequent transposition into domestic law of Directive
2006/123/EC of the European Parliament and of the Council of 12 December
2006 on services in the internal market and, at the national level, Law 20/2013
of 9 December, on guaranteeing market unity’”. It is becoming more and more
cumplicatﬂd to limit the economic activity of tourism because we are moving,
inexorably, towards a greater liberalization of the economy.

This liberalization is motivated, toa la.rge extent, b}r the need to boost an economic
sector such as tourism, which provides large macroeconomic figures, especially in
times of crisis such as those we have experienced in recent decades: the crisis of the
financial system, the economic crisis resulting from the Pandemic and the crisis
resulting from the war in Ukraine, whose consequences we cannot yet fully assess.

The risk, as can be perceived, is related to an uncontrolled increase in the
tourist offer, with the corresponding increase in demand, leading to situations of
environmental, social and economic tension. In short, that public policies,
pcrhaps well-intentioned, tend to promote luw—quality tourism that is difficult
to sustain in the future®. Let us now look at some of the main pmblems in more
detail, without wishing to be exhaustive.

¢ RODRIGUEZ-BARCON, A., CALO, E. and OTERO-ENRIQUEZ, R, (2021) “Una revisién critica sabre
el andlisis de la generificacion turistica en Espafia”. Rosun, Revista de Ocio y Turisma, 15(1), **However, tourism has
proved to be a double-edged sword. Several studies have found some negative consequences of the massive arrival
of visitors. The relevance that concepes such as overtourism (Milano, 2018; Milano, Cheer and Novelli, 2019) or
“tourismphobia” (Guitart, Alcalde, Pitarch and Vallvé, 2018; Mansilla, 2020) are recently acquiring point to a
certain collapse of the current model and the need to seek ether ways to manage mobility in a more sustainable way,
with a smaller ecological footprint and less intrusive with the day-to-day life of residents (Colomb and Nowy, 2016).
Among its consequences we can highlight: the increase in the price of housing and commercial land, the
precaripusness and seasonalization of employment associated with the service sector, the homogenization of
commerce and loss of identity of spaces, the municipal cconomic pressure to maintain certain infrastructures and
services, or the privatization of public spaces”.

" A comprehensive analysis of the impact of these regulations on the tourism sector can be found at CORRAL
SASTRE, AL (2017), La fberalizacién del sector twristice, ;Hacia wn models de turtrma sostenible?, Op, Cit, pp. 151 y 55

# MANTECON, A., (2020), “La crisis sistémica del turismo: una perspectiva global en tiempos de pandemia”,
cn SIMANCAS CRUZ, M., HERNANDEZ MARTIN, R. y PADRON FUMERO, N. (Coords.), Turima pos-
-COVID-19. Reflexiones, retos y aportunidades, Op. Cit., pags. 24 y 25, “Over the last six decades, the Spanish
tourism sector has articulated a “modcl” guided by the basic objective of increasing the number of visicors. All other
considerations were subordinated to this principle (both during the dictatorship and during democracy), which has
cnded up giving it certain structural features. Among others:

* Specialization in a predeminantly “sun and beach” tourism product, with low added value and demanded by

price-sensitive low-middle income consumers,
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2.1. - Exponential growth

The liberalization to which I have referred above is intended to facilitate access
to the tourism market for developers and service providers. This, in itself, is not
only not bad, bur is in line with the main liberalization policies of both the
European Union and the State.

The problem arises when, due to the absence of adequate administrative
control, the supply increases exponentially, so that the demand increases in the
same tetms, generating stressful situations in different ways: environmental,
social, public services, ete.

This perspective of tourism growth at all costs, based on short-term economic
benefits, has much in common with the tourism policies that were implemented
in our country in the fifties of the last century, that is, at the height of the
so-called developmentalism®. The circumstances are not the same, of course.

* A highly atomized business development, characterized by the formation of family businesses with lictle
margin to resist disturbances and with low qual'lﬂed human capita] {as also po'mned out b}' the Davos Forum).

* Permission of specularive practices, carried out by real estate entrepreneurs who have often used the promotion
of tourism development as an excuse to benefit the interests of the construction industry.

* The projection of a stercotyped international tourist image as a center of “mass tourism”.

* Excessive d:p:nd:nc: on furcign tour operators.

* The suffering of problems derived from the excessive seasonality centered on the summer months.

* The environmental degradation of many tourist enclaves linked to the overexploitation of scarce natural
resources, the destruction of landscapes and the occupation of large amounts of land by intense urban
development activity.

* The progressive transformation of eraditions into cultural heritage and, through their subsequent media
spectacularization, into products aimed at mass tourism consumption,

The interaction of all these elements has favored the appearance of tensions that are not a2 mere anecdotal
reflection of economic prosperity. Rather, they propagate an atmosphere of doubt thar calls into question its future
wviability: The crisis caused by the coronavirus poses challenges and also raises discussions about the type of
responses that descrve to be taken into account. However, the vehement commitment to certain dynamics and the
reluctance to undertake profound changes both in the configuration of tourism products and in consumer habits
now leads to a scenario with very consolidated inertias and limited margins for maneuver (especially in some
cases).

VELASCO GONZALEZ, M., (2020} “Politicas turisticas ante una pandemia’, en Tirssmo pas-COVID- 19,
Reflexctones, retos y aportunidades, Op. Cit., p. 132, "In the casc of Spain’s tourism policy, the main restrictions are
the persistence of the reference to growth and competitiveness as the basic principle of public action relared to
tourism; the structural problems of the Spanish tourism model; the characteristics of the private tourism sector
and the cross-cutting nature of the activity itself, which goes far beyond the sectorised work format of governments
[...] The Spanish tourism model was built in the sixtics and seventics and since then it has had some strucrural
problems that it has not been possible to modify, despite various attempts. As carly as 1973, the public actors
themsclves spok: ofa «quadrupJ: concentration” caused by the Spanish tourism model: concentration of :iuppl:r.
highly oriented towards the sun and beach product; temporal concentration, since the basic product requires a
climare that occurs in the summer months, which is also when hnliday prlicds are concentrated; spati:ﬂ
concentration, linked to the coastal territories; and concentration of demand, with a very high dependence on two
specific issuing markets. This concentration is not casy to change as it is linked to the country's own tourism
d:vtlclpm:nt maodel”.
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There are cu.rrsmly certain lcgal instruments that allow us to curb this excessive
growth, but we must adopt a firm and not hesitant, clear stance'”.

In this sense, the Pandemic may cause the exorbitant growth we were
experiencing before the virus to take two very different paths:

i. The first and most encouraging one, that we shake off that shert-term
vision that brings quick profits, but to very few, and make a proper
medium-long term planning, based on essential factors such as quality and
sustainability.

ii. The other path I am referring to, which I believe we cannot afford, is to
continue with the above, that is, to increase the number of tourists at all
costs, without taking into account other public interests worthy of
protection. We run the risk that the eagerness for tourist recovery will lead

us back to this obsolete model'!,

And this cannot imply a negative vision of tourism. We start from the necessary
assumption that tourism is positive, an essential asset for our economy. And we are

a country especially prepared for these flows of people'. Therefore, I do not share

0 ROMERD PADILLA, M., ROMERO MARTINEZ, |. M. y NAVARRD |JURADO, E., (2020),
"Reflexiones desde el post crecimiento: ideas, estrategias y tdcricas para el turismo pnst—COVlD—lQ" en Tirirmo
post-COVID-19. El turismo después de la pandemia global. Andlisis, perspectivas y vias de recuperacion, op. cit., p. 4,
“Tourism is an activity marked by developmentalist thinking, almost exclusively cconomistic, related to the
evolution of the global economy and with a geographical growth/expansion unprecedented in history. International
tourism reached 1 billion tourists for the first time in 2012 and continued to grow to 1.5 billion in 2019, an
increase of more than 30% in just 7 }rca.rs."

' RODRIGUEZ-BARCON, A, CALO, E. y OTERO-ENRIQUEZ, R, (2021), *Una revisidn critica sobre ]
andlisis de la grn:riﬁcnci:’m ruristica en E.spafu". Rovur, Revista de Olero Turismo, 15(1), Op. Cie, 'l'hey refer, for their
part, to the risk we run clfwa.nt'mg o make up for lost dme: “Will we witness a structural and pmﬁ:und transformation
of the processes of tourist gentrification, for the sake of greater —and indispensable — urban sustainabilicy? O, on the
contrary, once the worst phases of the pandemic have been overcome, will we observe a sharpening of hedonism and
a liquid desire for new tourist experiences and, consequently, will we witness a widening of the problems associated
with this type of gentrification? In any case, the analytical treatment of the eight themes identified here in the
Spanish literature, in our opinion, will pmbabl}r constitute the “continent” of the answers to these qu:sticms".

S RIVERO CEBALLOS, J. L., HERNANDEZ HERNANDEZ, J., CORRBALQUINTANA, 5. y NAVARRO
IBANEZ, M., (2021) “Una breve reflexian desde el cern turistico”, en SIMANCAS CRUZ, M., HERNANDEZ
MARTIN, R ¥ PADRON FUMERO, N, (Coards N Tisrisma pos-COVID-19. Reflexiones, retos y oportunidades, Op.
cit., p. 63, “Unfortunately, there is a widespread view that tourism is concentrated in regions and countries that are
not capable of doing better, so that available resources can only be allocated to tourism activities. Hence some voices
have been heard during the current pandemic urging the replacement of the supposedly low or non-existent value
of tourism with activities that prcwid.c greater economic and sodal value. Moreover, the reduction of tourism in
pnr(':cul:l:r in the way we have known it in Spa'm would, al:d:urd'lng to this vision, mean less drpem:l:nc: on the
outside world and a considerable impravement in economic and environmental sustainability. For all these reasons,
it is not superfluous to call artention to the fact that we should aveid falling into such a biased {and erroncous)
perspective of the very varied and diversified tourism activities”,
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the idea that we have to stop being a country that bases its economy on tourism,
which does not imply leaving aside or advancing in other economic activities. But
it would be a mistake, [ insist on the idea, not to take advamagc of the specia]
gmgraphical, climataiogical and social circumstances that we have in Spa.i.n.

But we need to be more competitive, and this impiies, as I understand it,
betting on quality tourism and, inevitably, using the legal instruments at our
disposal to limit certain types of tourist offer that conflict with that quality and
that generates, as I have a]rcady indicated, certain social prublems.

2.2. — Overcrowding and congestion: a breeding ground for “tourism-phobia”
The uncontrolled growth referred to in the previous section led, logically, to the
overcrowding of certain destinations, especially sun and beach destinations, and
to the congestion of public services, which led to social tensions in certain
destinations. This is nothing new. Since the middle of the last century, the tourist
“boom” of dcvalnpmentalism, we have expericnced moments of great tourist
pressure that the respective competent public authorities have failed, or with
little success, to tackle.

Before the Pandemic, there were certain places where the increase in tourist
demand had led the competent authorities to limit, as far as legally possible, the
increase in tourists. Cities such as Barcelona, Palma de Mallorca and, in general,
cities on the Mediterranean coast were hegirming to be saturated with visitors
who, in addition, were consuming low—qua.liry tourism, i.e. short, cheap stays, in
short, what Decree-Law 1/2020 of 17 January of the Balearic Islands has rightly
come to refer to as “tourism of excess”",

The essential issue in the face of these problems lies, in my opinion, in the
policies that many public administrations have implemented in order not to

¥ ROMERO PADILLA, M., ROMERO MARTINEZ, |. Ms y NAVARRO JURADO, E, (2020
“Reflexiones desde el post crecimiento: ideas, estrategias v técticas para el turismo post-COVID-19" in Tirisme
pm?—CUI-"fD-!Q. El turismo despw‘s de la p.maremm g.'fobae'. Andlisis, perspectivas y wias dr recuperacion, BAUZA
MARTORELL E I, y MELGOSA ARCOS, E ]. (dir), RONDON GARCIA, L. M., TROITING TORRALBA,
L.y MULET FORTEZA, C. {coord..), AECIT, p. 4, “In Spain, the weight of tourism is even greater (12.3% of
GDP and 12.7% of employment). This weight has a bearing on the degree of dependence that the Spanish
cconomic structure has on the tourism-real estate dynamic, which has been reinforced in recent years as it has been
stimulated as 2 way out of the 2008 financial crisis. Destinations have grown by promoting the construction and
development of more accommeodation, facilities and infrastructure. The resule is a model of mass tourism, which
Spain already had, but now with a low-cost format, precarious employment, a boom in the supply of low-cost
accommodation (tourist accommodation, hostels, etc.), etc. This model has generated for the first time in Spain
two critical positions in the local population with respect to tourism: rejection of tourism (tourism-phobia and
urb:muphili:., in Barcelona or Palma de Mallorea) or social movements against the m‘:rcmwding and touristification
of public spaces, not rejecting tourism, but denouncing that the positive impacts are insufficient compared to the
negative ones (for example, in Malaga, Madrid, Valencia) {Navarro-Jurada et. al. 2019).
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control and limit these negative effects, taking rcFugc in certain rights and
principles such as freedom of enterprise and the need to activate the economy
after the great financial crisis of 2009. It is true that the instruments of
administrative intervention in the economy have changed since the liberalisation
initiated by Directive 2006/123/EC of the European Parliament and of the
Council of 12 December 2006 on services in the internal market (hereinafter I
will refer to itas the Services Directive), and the Spanish transposition regulations,
as well as Law 20/2013, of 9 December, on guarantecing market unity. However,
this does not mean that there are no control instruments that allow the competent
authorities to control the activity in order to avoid certain pernicious effects.
They do exist, and should be used when necessary.

The tourism legislation of the different Autonomous Communities no longer
relies practically on the classic authorisations and prior licences, which are very
effective, but perhaps somewhat outdated. However, there are other control
methods, such as rcsponsiblc declarations and prior communications which,
although perhaps less effective, if used appropriately, can perfectly fulfil their
function of controlling the quality of tourism.

Notwithstanding the above, it should be pointcd out that with tcchn(}lngical
advances it does not make much sense, in my opinion, to speak of prior controls
or subsequcnt controls insofar as, as seems lugica], these advances should make
us reconsider the means of intervention of public administrations in citizens’
rights. As T said, institutions such as administrative silence, maximum pcriud_'s
for rc:solvirlg and norifying pmcedur(:s, etc., sound like Larra’s “Come back
tomorrow”. The instruments of administrative policing cannot be based on
mechanisms more typical of the 19th century than of today. Hence, as I
understand it, the administrative procedure should be completely Ieconﬂgured
and adapted to the current digital reality, without prejudice to other rights that
should be rcspect(:d, such as dara protection, in the broadest sense, or the rig}n:s
of these citizens who wish to stay out of the digital world.

2.3. Gentrification and “touristification” of cities

The excess of tourist supply in cities produces phenomena such as gentrification
or the “touristification” of large urban centres. Gentrification is understood as
the arrival of new residents with greater purchasing power in certain
ncighbuurhouds, which raises the standard ufliving and prices, thus cxpeﬂing
the old residents who cannot cope with the new economic situation. By
“vouristification”, we can understand the loss of ident.iry of certain cities as a
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consequence of an excessive focus on tourists, sometimes lcaving aside the needs
of the residents themselves'®.

These situations often generate unease among residents, who see tourists as a
privi}egcd group with better rights than the citizens themselves. I is pcrccivcd
that public administrations are more concerned with increasing the number of
tourists, the benefits of which ultimately fall on very few, without any substantial
improvement in public services. The crisis, as MILANO (2018) rightly points
out'?, is deepcr than it may seem at first sight, and does not involve im pIemcntin g
the classic policies (which the author himself describes as The Myth of the 5Ds:
De-seasonalisation, Decongestion, Decentralisation, Diversification, “Deluxe
Tourism”), but rather “pmposing structural changcs to the economic model in
which the tourism phenomenon is currently inscribed”.

However, I cannot agree with this author as far as the promotion of tourism
quality'®. is concerned. The concept of tourist quality that is humbly proposed
has to do with global quality, that is to say, not thinking about luxury for the
tourist and forgetting about the resident. The issue is more complex, in my
opinion. It is a question of achieving adequate quotas of tourist quality in a

" RODRIGUEZ-BARCON, A, CALO,E Y UI'EII('J-ENREQUEZ. R., (2021} “Una revisitn critica sobre
el andlisis de la gentrificacin turistica en Espana®, Revista de Octo y Turisme, Vol 15(1) p. 4, "In order to conceprually
integrate the comple'.t processes derived from touristification and gen trification on urban space, yet aware of the
need to revisit the debate around these concepts, in this paper we speak in terms of “tourist gentrification”. This
concept defines a particular model within the complex theory of contemporary gentrification, which highlights “the
role that publ':c pnlicy p]ays in promoting bath genl:riﬂmtion and tourist dr\'zlnpmenr. and the actions ul"l:lrgc
leisure companies (...) in remodelling (places) into spaces of entertainment and consumption®. However, although
the processes of gentrification and touristification often act concomitantly and, in spatial terms, converge on the
central and coastal sectors of cities, we should not lose sight of the existence of certain differential nuances. In the
case of gentrification, for example, the traditional population is replaced by socio-cconomic secrors with greater
purchasing power, while touristification tends towards the partial disappearance of certain sectors of the local
population. Naturally, the two phases may overlap at some point, as touristification may hit the most vulnerable
social sectors first, reinfurcing the processes clfspatial disp]acemem:".

= MILANO, ., (2018) “Overtourism, malestar social ¥ turismofobia. Un debate controvertido”, Revista de
Thrismo y Pagrimonte Culiwral, Vol. 16, 3., p. 556

1% fhidem, p. 558, “Finally, another strategy for the reconversion of the tourism offer has been direcred at pricing
policics to align demand with what is being called Deluxe Tourism. In other words, increasing the cost of visiting a
destination, site or tourist attraction in an attempt to elitse the tourists who visit it. This measure could also be
justified by the illusory objective of decongesting specific arcas. This type of rourism reconversion is very often relared
to diversification paolicies that, in addition to renewing its attracdons, are aimed at reconverting its target public.
Inevitably, such measures and the economic consequences of elitisarion call into question the very nature of the
tourism phenomenon. They also have classist overtones that do not seem to be able to benefit and provide a direct
response to issucs such as rising housing prices, the transformation of the commerdal fabric or the privatisation of
public space, among others, However, there is evidence that so-called quality tourism presents a greater socio-
-economic distance from residencs that could lead to price inflation and a rise in che price of local goeds and products.
Finally, to a large extent, these tourist flows {¢.g. cruise passengers or trips organised by tour operators) are guided and
managed around specific tourist bubbles, with the result that the rediseribution of benefits would be much reduced.
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context of environmental and social susrainabili:y. From the social point of view,
sustainability is about creating an enabling environment not only for tourists,
but also for residents. Investing in adequate infrastructure and public services
that benefit all citizens, regardless of whether they are tourists or not.

This achieves two Dl:ljcctives: first, that the resident is comfortable with the
tourism industry and sees the tourist as a consumer or citizen. Secondly, that the
visitor’s tourist experience is highly satisfactory and that he or she does not
perceive discomfort in those who receive him or her.

In this sense, Title IT of Law 15/2018, of 7 June, on tourism, leisure and
hospitality of the Valencian Community, which emphasises the principle of
huspitaiiry and balance between tourists and local residents, is pa_rticu]arly
interesting. This basic principfe of tourism policies is essential to achieve social
sustainability, avoiding problems that can lead to a feeling of unease from the
resident rowards the visitor.

3.— CAN WE BUILD A NEW TOURISM MODEL FROM AN
EXCEPTIONAL TOURISM “ZERO”: AN ANALYSIS FROM AN
IUSADMINISTRATIVIST PERSPECTIVE?

3.1. — The health crisis: zero tourism

In March 2020 we witnessed, perplexed, the declaration of a State of Alarm by
the Spanish Government as a consequence of a pandemic declared by the World
Health Organisation!”.. It was not the first time. The previous State of Alarm
was decreed precisely to avoid a tourist crisis resulting from the strike called by
the air traffic controllers’ union in December 2010,

But the 2020 State of Alarm was for a completely different reason. A highly
contagious respiratory virus forced all countries to take unprecedented decisions:
closing their borders. The only way to stop the spread of the disease was to
prevent people from moving. The movement of all citizens was therefore
restricted, except for essential reasons. Logically, this drastically affected the

V' Asa gzneral reflection, it is true that on the occasion of this pandemi.c we should, in my opinion, reflect on
the increasingly important international challenges for the law. Perhaps it would be 2 good idea to give greater
powers to international organisations or institutions such as the World Health Organisation or the World Tourism
Organisation.

" On the impact of the air traffic controllers’ strike on tourism consumers see, RACIONERO VALENCIA, S,
“El derecho de huelga de los controladores aéreos frente al derecho de los consumidores turisticos” in f Jormadas
Doctorales de Casiilla-La Mancha el doctorade: smpacto social y futuro profesional, coordinated by COLLADO
YURRITA, M. A, (coard.), (2011) y HERNANDEZ ADROVER]. I, (coord.), Universidad de Castilla- La Mancha,
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tourism industry', as it is not considered an essential activity, despite its
economic importance.

All tourism activities, leisure, hotels, accommodation, congresses, etc., came
to a complete standstill. In fact, one of the main causes of the rapid spread of the
virus was the hypermobility in the globalised world in which we live.
Hypermobility originated, to a large extent, by tourism itself, so that its closure
was inevitable.

This is what has been called the “tourist zero”, i.e. the total and absolute
p:u'aiysis of all tourist activity, which has shown, among other rhings, the ﬁ'agility
of the sector after the financial crisis of 2008 despite the good numbers of the
last 10 years and the firm commitment to growth at all costs, without taking
into account other legal assets that should be protected™.

3.2. —Tourism as the main industry affected: The change in the tourism model
As can be easily understood, tourism is one of the economic sectors most affected
by this health emergency®. The tourism industry is essentially based on the
mobility of the recipients of services, something which, as we have alrcady seen,
has been restricted since March 2020 with varying degrees of intensity. From the
total limitation of the first months of the quarantine, with a ban on leaving
home except for activities considered essential, to more or less severe restrictions
depending on the number of contagions, the situation of intensive care units in

' As pointed out by YANG, Y., ZHANG, H. y CHENC, X., {2020} in “Coronavirus pandemic and tourism:
dynamic stochastic general equilibrium modeling of infectiours desease outbreak”. Ann Tour Res; 83:102913.
doi:10.1016/j.annals.2020.102913, “Infectious disease outbreaks, including coronavirus, greatly jeopardize the
tourism industry given its reliance on human mobility”.

A As poinged out by ROMERO PADILLA, M., ROMERO MARTINEZ, ]. M.2. ¥y NAVARRO JURADO, E.,
(2020} “Reflexiones desde el post crecimiento: ideas, estrategias ¥ ticticas para el turismo pnst—('.'(')\"llJ— 19", p- 3
“The financial crisis of 2008 was resolved with labour precariousness, concentration of companies and cheaper
holidays {aeroplanes, housing and low cost activitics). On the whele, it was decided to reproduce the same cconomic
system: public bailouts for private banks, without demanding too many controls, lack of protection for families and
small businesses, concentration of companics and more growth as the only guide along the way. These general
clements have a significant impace on tourism [...] The aim of this paper is to reflec on how to approach the
transformarion of the wurism operating system in the current health crisis from a post-growth perspective, avoiding
reproducing and extending the problems of the previous situation. It would be neither prudent nor profitable to
recover a fragile and weakened tourism sector after the crisis. It must emerge stronger, and for chis, short-term
palliative economic actions are not enough, cutside a broader structure with medium- and long-term strarcgies and
objectives that address the climate emergency”.

1 PEREZ GUERRA, R., (2020), “Algunas notas sobre o dereche administrativo del turismo: COVID-197,
Revista General de Derecho Adminisirativo, lustel, 54, “Tourism, as an economic activity and onc of Spain’s most
important stratcgic sectors, will also be affected by this pandemic. Tourism is perhaps the cconomic sector in which
COVID-19 has caused 2 major rsunami because it is an activity that is based on the movement of pcnple from their
habitual residence to other destinations for holiday and/or leisure purposes and which is subject to scasonality; in
shart, it is a very fragile and completely globalised sector”.
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huspitals or the degree of immunisation of the pupularinn achieved thruugh
vaccines or the contagions themselves.

The point is that tourism, which is based, as I say, at least for the moment,
on experiences outside the place of habitual residence®, has been radically
affected by the situation, drastically reducing its activity to the point of what we
have already called “zero tourism”. Now is the time, from the bottom of the well,
to raise our heads and look around, to analyse whether the situation prior to the
pandemic, with an uncontrolled growrh in supply and demand and the
consequent problems generated, was the one that governments want and society
demands. We need to take a medium- to long-term perspective, and not focus
on the quick profit and forget about other legal assets that also require protection
by the law®.

It is time, I think, to make a 180.° turn, to change the model or “rethink

* In the following sections, | will focus on this idea, i.e. how information and knowledge technologies can
provide us with experiences similar to those obtained by tourist consumers without the need to move from our own
place of residence. Through, for cample, virtual reality instruments or antificial intelligence systems. [t remains to
be determined, but this cannot be the subject of this paper, whether chis will really be considered tourism or other
rypes of information socicty services. In international conference ESHTE | INATEL on October 16th, 17th and
18th. 2022 a very interesting presentation on Metaverse and tourism was given, which | am looking forward to
reading in full {Claudia Madrid Martinez, Venezuela, Ceneral University of Venezuela)

» ]AR.‘\ SANTAMERA, M. A, “Turismo ¥ economiz circular. El necesario alineamiento entre oferta ¥
demanda y una necesidad ambiental” (2019) In, www.rescarchgate.net. In any case, Covid-19 should represent a
driver and accelerator of the changes that were already necessary in the sector, and where the pandemic is
consolidating a more sustainable tourism demand, with the necessary adaptation of the tourism offer to maintain
and increasc its competitiveness in the long term. In the same vein, on the importance of administrative intervention
airmed at correcting the pclssii:]e excesses of tourism, fosteri ng the circular economy: FLORIDO C,, JACOB M. ¥
PAYERAS M., In “How to Carry out the Transition towards a More Circular Tourist Activity in the Hotel Sector.
The Role of Innovation”, Administrative Sciencesr, 2019, 9, 47; doi10.3390/admsd P020047, pig. 16: We can say
that the transition model to a circular destination focuses on three main axis: The public administration and/or
destination management organizations (DMOs), the tourism sector and the resident population. Each of them has
a differentiared role in chis transition, spcc]'ﬁcall)‘.

Role of the Public Administration and/or DMOs.

*To design incentives to promote the implementation of CE measures in the tourism sector (Le, Tax

deductions for investment in CE measures/technologies).

* To design laws and regulations thar reduce the obstacles to the application of CE measures in tourism

businesses.

* To involve the tour operators in the design of a program of awarcness and changes in tourist habies,

[--1

Public administrations and DMOs, both ]ncn“}r and n.aricmall)-', play a crucial role in the transition to a circular
destination. Indeed, they face important planning challenges related to the protection of natural resources, water
supply; the promotion of renewable energies, and the reduction of pollution, among others; and at the global level,
the role of national tourism policies is decisive in facilitating the implementadon of more circular practices. An
cxample of a destination which has implemented a strategy to begin the transition towards a circular destination is
the Balearic Islands where different lines of action have been implemented by the regional government and the hotel
scctor in order to achieve this goal in the near future, taking into account the resident population as well. In fact,
they have considered the three-axis model described above, specifically:
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tourism™ from a sustainable, environmental, social, cultural, economic and, of
course, health perspective, avniding mrerlaading the cnrresponding territories so
that neither the environment nor public health is affected, nor residents look
askance at tourists. Of course, understanding that the tourism sector must
generate economic benefits is something we cannot disregard, but perhaps it is
necessary, as I have been saying, to change our perspective.

But in order to achieve this objectiw:, it is also necessary to rethink the
instruments available to the public authorities, and even the role they must play
in this whole process of reinvention or change: of model. Because I understand,
as I will try to explain in the following sections, that the public authorities,
especially the public administrations competent in the matter, cannot adopt a
neutral position. Their position must, I believe, be committed to this change, to
the medium and long-term sustainability and quality of a sector that is essential,
whether we like it or not, for the Spanish economy.

In this sense, the doctrine has already expressed itself in such a way that there
has even been talk of the birth of a “new Tourism Law” to generate security and
confidence®. Let us take advantage of these lines to point out something that is

Role of Public administration and/or DMOs, with the fn“uw'mg Measures d:sigm.-d and imp]emzntrd:

* New Llei de Residus i S6ls Conraminanes of the Balearic Islands {MNew Waste Law).

* Aid programs for the implementation of environmental quality certifications:

» Awarding of prizes to encourage the creation of ideas and innovative projects that can contribute to the

achievement of the circular economy objectives

% RIVERD CEBALLOS, |. L, HERNANDEZ HERNANDEZ, |, CORRAL QUINTANA, 5. y NAVARRO
IBANEZ, M., (2020) “Una breve reflexién desde el cero turisticn™, en SIMANCAS CRUZ, M., HERNANDEZ
MARTIN, R. y PADRON FUMERQ, N, {Coords.), Turismo pos-COVID-19. Reflexiones, retos y oportunidades,
Cp. Cit., P 4, “However, zero ourism can also be an excellent opporunity te “rethink tourism", that is, not to be
satisfled with the things that are being done well and to consider the foresceable dynamics of the changes that will
take place in the near furure. Thus, for example, the increase in health safety requirements in ourist destinations
will be very noticeable in the coming years. In any case, uncertainty about tourism activity should be mirigated by
considering the demonstrable influence of economic growth an tourism™

* MELGOSA ARCOS, E [, (2020) "Coronavirus y turismo. Efectos de la declaracién de alarma y de las
distintas normas sobre medidas sanitarias y socioecondmicas en el sector turistico espatiol” en * Turismo pos-
-COVID-19. “El turismo después de la pandemia global. Anélisis, perspectivas y vias de recuperacién”, Op. Cit, p.
15, “If there is one thing all experts agree on, it is that the COVID-19 crisis will mark a turning point for tourism.
Tourism businesses and destinations are obliged to generate security and consumer confidence; it is essential to
cstablish rules and protocols that generate security. From now on, it will be necessary for all tourist establishments
to display in a visible place — and in all communications with customers — all seals and certificates certifying that
they have complied with cleaning and disinfection processes,

In hotels, it will be necessary to offer guests masks and disinfectant gels in the room amenities; in cleaning, staff
protection and the use of new products capable of combating viruses will be mandatory; in catering, it will be
necessary to change buffet habits in favour of other alternatives with less risk, without ruling out breakfast in the
room; and it will alse be essential to reduce contact through the use of digitalised tools and services, for example, to
carry out registration. In terms of scaffing, new behavioural patterns are needed between stafficlients, berween staff
and each other, and between clicnts and other dients.
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well known to those of us who study this branch of the legal system, albeit in all
humility: the volatlity of the sector in the face of regulatory or economic
changes.

3.3. — The role to be played by public administrations in changing the tourism
business model.

This is the current panorama of tourism in our country. A sector immersed in a
serious structural crisis, with a model, I believe, anchored in the last century,
which means that little or no progress can be made without the decisive impetus
of the public authorities.

In this sense, the role that public administrations are called upon to judge is
crucial®®, through the different instruments of administrative intervention
available to them. In this respect, although it is true that the liberalisation carried
out in recent years has left the administrations with fewer resources to intervene
in the sector, it is no less true that there are currem]y adequatc mechanisms that

It will also be necessary to review the current regulations on seating capacity in establishments, especially
restaurants, in order to achieve a minimum distance between pmpl:: the Seville Veterinary Association recommends
4 maximum capacity of 4 p:npl: per 10 square metres. Apart from prior hand disinfection, diners will also have o
avoid crossings and contacts with workers, customers and suppliers. However, we will have to wait for the action
protocol mentioned in the first conclusion, although we believe that it will be a minimum protacel that each
AUTONOMOUS COMMUnity can 'imp]emzn( in their tourism and health lzg;is]at'mn. if they deem it appropriate, 1
believe that the most prudent thing to do is to apply the protocol drawn up by the ICTE and avoid falling into the
temptation of drawing up different protocols and scals of guarantee that end up making the recipient “dizzy” and
losing effectiveness; nor would a protocol of maximums be a good thing because of the damage that could be caused
to companies in such delicate matters as capacity or the installation of certain protective elements.

Portugal already has an official label cerrifying that an establishment is “clean and safc”, which can be obtained
from the National Business Registers from 24 April. Establishments must follow an internal operating protocol sct
by the Department of Health, the certificate is free of charge and valid for one year.

It will also be necessary for public tourism managers to change many of the management models that have
scrved until now. For example, they will have to implement disinfection measures, as well as measures on access and
stay on beaches, in museums and monuments; and in general, in all public shows and recreational activities.

There is considerable unanimity on the urgency of security measures, Spain has proposed to the G20 w work
jointly at a global level on homogeneous measures to create safe destinations. CEHAT calls for a European agency
to validate the post-COVID-19 protocals. At EU level, the so-called “health passport” is one of the alternatives
being considered to open up air traffic,

All in all, all parties involved in tourist destinztions will have to be prepared to offer safe travel to tourists;
smoothly and with some flexibility in booking, Travel agencies have an opportunity because of the guarantee that
their legal framework provides for consumers. We can affirm that a new stage in tourism law is being born.

*0On the oecasion of World Tourism Day 2021, a specialised media outlet such as Hoseeltur recreated an
imaginary scene between a teacher and his student following the Socratic method to explain the relationship
berwern tourism and circular economy devised by Professor Alfonso VARGAS-SANCHEZ (2021} and reproduced
below (the names devised are Amanda -student- and Pedro -professor-):

= 'The road to sustainability has to be travelled jointly, with the involvement of all parties with a role to play,
who have to be aligned and add up, with special reference to public administrations due to their importance in this
and other facets.
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allow them to carry out this task more or less effectively. And apart from the
existence of mechanisms to control the tourist offer, it is true that, on many
occasions, it has been the administrations themselves that have cncouragcd.
unsustainable tourism thrnugh the impicmcntation of public pulicics aimed at
the “touristification” of urban areas.

Conscquent_iy, it is the public administrations that should, as I understand it,
lead the cha_ngc, firmly spcarhcading progress towards a sustainable tourism
model from all perspectives. May the crisis generated by COVID-19 be, this
time, the long-awaited turning point.

Of course, public promotion measures, which have been dcvclupcd. in recent
years since the beginning of the health crisis, first, and then the economic crisis
(or simultaneously), are not ruled out. There has been a great deal of aid, both
from the State and from the autonomous communities, municip-a.iitics, pmvincial
councils and the European Union itself. From the European Union, it is worth
highlighting the Thomas Cook line of ﬁnancing for companies established in
Spain in certain economic sectors, cspcciaily tourism.

Thus, at the Extraordinary European Council of 10 March 2020, four
priorities were identified: limiting the spread of the virus, supplying medical
equipment, promoting researchand ad.dressing the socio-economic consequences.
The Spanish government addressed this fourth priority in Royal Decree-Law
712020 of 12 March 2020, which adopts urgent measures to respond to the
economic impact of COVID-19 (BOE 13 March 2020) and devotes chapter III
to the articulation of a series of measures to support the tourism sector.

Bur the question that arises next is whether this line of aid, whether this
pui:llic promotion of the tourism sector tends to consolidate a model that has
already been exhausted. In other words, is it efficient to spend public money on
promoting a model that needs to be changed? There is no douby, it is necessary
to cl:u"rﬁ,' that I defend the granting of indirect public aid such as, for c:ica_rrlplc,
reductions in social security contributions for workers and the selfF-employed or
the suspension of the payment of official loans. But if the aim is to promote a
changc of model, it does not seem lugica_i to spcnd resources on lines of aid that
promote the consolidation of the previous model, i.e. the one we are trying to
change.

I believe that this aid should be used for purposes more in line with the
model of sustainable tourism that is being advocated here. In such a way that the
companies receiving the funds would undertake to meet a series of ubjectivcs
previously designed by the public administrations responsible for tourism and to
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develop them in the medium term. These objectives are obviously related to the
sustainability of the sector.

But apart from this pubiic aid, as [ understand it, the real action must come
from police activity. With the corresponding prior legal authorisation, to allow
the competent public administrations to control the tourist offer that could be
considered contrary to the spirit of what is understood as sustainable tourism in
the terms established above.

Therefore, to enable the necessary measures and instruments to achieve the
desired objectives, and this inevitably involves limiting certain forms of supply,
especially those which, I repeat, go against sustainability. I am not just referring
here to so-called “overtourism”, which is yet another example of unsustainable
tourism, but to all forms of tourism which, from whatever perspective —
environmental, economic, social or health-related — upset the previous balance
of the tourist destination in question.

Let us now look at the various measures proposed.

3.4. — Legal-administrative instruments for the implementation of the change
of the tourism model
Logically, a commitment to sustainable tourism is required from all public
authorities. In accordance with the principlc of lcgality, no administrative control
measure can be authorised that is not covered by a regulation with the status of
law. The jud.icia.ry, insofar as thcy pcrforrn jurisdictional functions, must also
pay attention to the principles that may or may not be included in the regulations
(we often Furget that judgcs and magistrates, in the perfum'lance of their duties,
must take into account the general principles of law, of which sustainability is a
part”).

These control measures must also be respectful of the rules which, more than
a decade ago, largcly liberalised the tourism market. I am ref'crring, of course, to
Directive 2006/123/EC of the European Parliament and of the Council of 12
December 2006 on services in the internal market, and its transposition in Spain
through two laws: Law 17/2009 of 23 November on free access to service
activities and their exercise, and Law 25/2009 of 22 December ame nding various
laws to adapt them to the Law on free access to service activities and their

¥ PINAR MANAS, |. L. (2002) (Dir), UTRERA CARO, 8. E (Coord.), Desarrolls sostenible y proteccion del

medio ambiente, Thomson.
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exercise. Of course, and apart from the above, but in the same sense, Law
20/2013, of 9 December, on guaranteeing the unity of the market™.

We are not proposing here a return to the above, but rather the appropriate
and reasonable use of the instruments available to public administrations to
carry out the control and supervision of a sector, the tourism sector, which
requires a change of model.

In this respect, it is hard to understand how the competent pub[ic
administrations do not make more intensive use of information tcchnnlogie&
to achieve the proposed objectives. It is not necessary, I would like to stress
this idea, to wait several weeks or months to check that companies and
professionals comply with requirements aligned with sustainability. Nor is it
necessary to initiate lengthy and costly inspection processes to ensure
cumplia.nce with the relevant requirements. The use of these technofugics can
achieve, on the one hand, a Eighter administrative intervention, i.c. less intense
and restrictive of rights and, on the other hand, a more effective cumpliancc
with the sustainability objectives previously proposed in the corresponding
public policies.

3.5. — Smart tourism as a solution to the problem of sustainability. Also in the
health sector

3.5.1. — INFORMATION TECHNOLOGIES HAVE BEEN PART OF THE PROBLEM.

In a previous work I have already explained my point of view on how information
and knmvledge techrmlngies have contributed, to a largc extent, to increasing
the problems of mass tourism, the gentrification of cities and “tourism-phobia”,
by means of digital platforms that bypassed the traditional tourist offer of
accommodation. The lack of information and knowledge has largely contributed
to the prublems of overcrowded tourism, gcntriﬁcatinn of cities and
“tourismphobia”, through digital platforms that bypass the traditional tourist

accommodation offer. Initially, the lack of regulation of this new offer prevented

* Special mention should be made of Royal Decrec 392010 of 15 January, which repealed various state
regulations on access to tourism activites and the excreise thercof, and which entailed the deregulation of many
tourism subsectors. In this sense, the autonomous communities, which applied many of the repealed regulations in
a supplementary manner, found themselves in the need to regulate certain tourism sectors in record time, Some of
them are still unregulated in some autonomous communities, which, together with the change in the control
madel, means, de facto, a complete liberalisation of certain tourism subsectors,

A NEW ADMINISTRATIVE LAW FOR A NEW TOURISM: NOW OR NEVER

public administrations from contml.ling them, facilitating the increase of
tourists™ ..

In short, the use of ICTs by the tourism industry has essentially focused on
increasing supply, leaving aside other possibilities that would have prevented
tourism from growing out of control.

Now, using the pa_ﬁdernic as a turning point, it is time to dust off and dcvclup
some technologica} solutions that will allow us to reach adcquate levels of tourism
sustainability, without forgetting, of course, that within this concept of
su.stainabilit)r we must include, as is Eogic:al, economic pmﬁtability, because
without this data we cannot really speak of sustainable tourism.

In short, as seems to be clear, it is a question of developing the concept of
electronic administration, thatis to say, of enabling the competent administration
to use the appropriate means and technologies for greater efficiency in the
control of tourism sustainability. And not only, exclusively, the use of such
means, but, in fact, lam proposing, as will be seen in the next section, a structural
change in the administrative work, in the mentality of these who work in the
administration. I cannot dwell too lnng on implementing this idea, which is
undoubtedly very interesting, as it is beyond the scope of this humble work.

3.5.2. — 1HE USE OF INFORMATION AND KNOWLEDGE TECHNOLOGIES TO DIGITAL
TOURISM.

Asl pointed out in the previous section, this is a real structural cha.ngt: in tourism,
i.e. that these technologies that are already with us and have helped the industry
to significantly increase the number of tourists, i.e. demand, should also hclp to
achieve sustainable tourism through adequate control of the carrying capacity,
avoiding uvercrowd.ing and excesses of tourists, which will logiczlly lead to an
increase in sustainability and tourism quality.

In this sense, the concept of smart cities where hyper-connectivity through
the internet of things and other similar mechanisms is key to the digitisation of
tourism. Note that we are talking about digital tourism, not smart tourism. This
concept is, I believe, the evolution of the former and I will refer to it in the
fulluwing section.

# BOUAZZA ARINO, O., “Uso residencial y uso de hospedaje en la Ciudad de Madrid”, ponencia en el
Congrese Internacional sobre “Gobiernos locales y economia colaborativa® celebrado en la Universidad de Jaén los
dizs 19 y 20 de mayo de 2022. Como pone de manifiesto ¢l autor de este trabajo, la ausencia de regulacién en
algunas comunidades autdnomas, unido a la intensa utilizacidn de plataformas digitales, provecd la proliferacién de
viviendas de uso turistico sin ningdn tipo de regulzcidn, generando importantes problemas en algunas zonas de la

ciudad de Madrid.
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WhatIam referring to in this section is the joint use of different technulugica.l
tools not only to increase the number of visitors, as has been the case up to now,
but precisely to control the tourist offer and, therefore, reduce the factors that
can encourage so-called “overtourism”.

Logically, this control and limitation activity must be adequately underpinned
by a regulation with the status of law, in compliance with European and state
regulatiuns on access to economic activities. However, there is nothin g to prevent
these limits from being set and that this type of technology can be used for this
purpose. It is a question of using appropriate, pmportiunal and effective

tcchniques.

3.5.3.— DIGITAL TOURISM FROM THE PERSPECTIVE OF PUBLIC ADMINISTRATIONS. AN
UNFINISHED BUSINESS.

The use of information and knowledge technologies to manage the tourist offer
has led, as shown above, to an increase in demand by facilirating and spccding
up the different stages of the trip for tourists. From hiring means of transport
and accommeodation, to making it easier for tourists to get to know the places of
tourist interest, to moving around the destination in question.

There remains, however, a pmding issue. The use of these same tcchnolugics
by the competent administrations to guarantee adequate control of the tourist
offer and to avoid, as far as possible, the main problems to which I alluded at the
begirming of this paper and which, if action is not taken forcefully, could worsen
as a result of the pmdc:mic and the apparent economic crisis derived from the
Russian-Ukrainian war.

As T noted above, prﬂblems related to avercrowding, overtourism and
gcntriﬁcation are pushed into the backgrcund when the economic crisis and
unemployment are used as arguments. It seems that anything goes to avoid these
difficulties which, on the other hand, are structural and cannot be solved in the
short term, but unly in the medium or lung term and after a gcncral reflection
and a pofitical consensus which, realistica.lly sp-caking, we are, unf(}rtunatcly,
very far away from.

Examples such as the Canary Islands and Andalusia illustrate this last point.
The approval of legal regulations aimed at facilitating supply, without taking
into account other issues to which we have already alluded. Thus, Law 5/2021,
of 21 December, on urgent measures to boost the primary, energy, tourism and
territorial sectors of the Canary Islands, in its Chapter III, entitled “Actions for

renewal and modernisation of tourism”, establishes a whole range of lcgal tools
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and instruments aimed atsimplifyingadministrative proceduresand interventions
and different incentives for the promoters of tourism activities.

Another clear examplc of this line of action can be found, without wishing to
be exhaustive, in Decree-Law 25/2020, of 29 September, which, as an
extraordinary and urgent measure, creates and regulates the Andalusian Tourist
Voucher, as a consequence of the situation caused by the coronavirus (COVID-
-19). As can be seen in this regulation, the legislator’s measures (in this case the
Andalusian Government using its legislative power) are essentially aimed at
increasing and promoting supply without taking into account other
considerations. Or, in the same region, Decree-Law 6/2021, of 20 April,
adupting urgent measures as a consequence of the situation caused by the
coronavirus (COVID-19), for the sectors of hotel establishments, tourist flat
establishments, tourist camps and rural tourist complexcs, and mudjfying other
rcgulatury provisions, whose Explanatnry Memorandum, point I1, pa_ragraphs 9
and following, shows the Andalusian Government’s ultimate concern in
approving the regulatory text under analysis:

“In view of this m(ceptiunal situation, it is necessary to adupt cxcepti(}nal
measures to alleviate the negative effects that the constraints on free movement
are ha\'ing on these Andalusian companies, to safcgu,ard the companies and
employment linked to this socio-economic activity, sustaining the tourism
sector until it is reactivated.

For this reason, using the powers conferred by Articles 71 and 37 of the
Statute of Autonomy for Andalusia, this decree-law regulates three lines of
subsidies for hotel establishments, tourist flat establishments, tourist camps
and rural tourist complext:s, with the aim ofﬂna.ncing the working capital of
SMEs, in order to help maintain these sectors affected by the economic
impact of the pandemic caused by COVID-19 and the measures adopted to
contain it, hclping to sustain the continuity of their company or business,
avuiding the definitive cessation of the same and, therefore, the destruction
of employment.

Therefore, given the need to suppott these companies, in a situation of
extraordinary and urgent need, caused by the concurrence of the pandemic
situation and the measures that have been adopted to control its expansion,
which are proving to be dcvast,ating for their respective businesses, this
Decree-Law establishes a non-competitive prucedurc for granting subsidies”.
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As can be seen, no mention is made of the promotion of sustainable or quality
tourism, or of a changc in the tourism model. The measures focus t:sscntially on
maintaining a tourism model which, as has been shown, is unsustainable.

It is not the intention to criticise this type of measures, which are indeed very
commendable, as they seek to boost a sector that is essential to the economy of
these regions and of the State in general. What is stril{ing, however, is that certain
economic crises (economic crisis of 2009, pandemic, ete.) are used to promote
measures aimed at increasing the supply and number of tourists. However, it
never seems to be the right time to promote investment in appropriate technological
tools to facilitate the control work of the competent public administrations.

In my opinion, the current moment is key. The Autonomous Communities
must react and make the necessary structural changcs in their administrations to
facilitate the transition not towards an electronic administration, but towards an
“intelligent administration”, if I may use an expression that does not hide any
malicious intent. In this sense, given that we are talking about control mechanisms
that are regulated in the Law on Common Administrative Procedure, that is,
Law 39/2015, of 1 October, on the Common Administrative Procedure of
Public Administrations, this change should be led by the State, even thnugh it
lacks direct competences in tourism matters, in principle:.

In the following section I will analyse, in a more exhaustive manner, the
changes that specifically arise in the administrative control of tourism supply
linked to a structural cha.nge in Public administrations. In short, not so much the
use of ICTs to achieve the {Jb}'cctives of tourism sustainability mentioned above,
but the conversion of the model to one thart is, if you will allow me to use the
expression, intelligent. That is, based on new technological tools that allow for
automatic decision-making, if necessary. Above all, on the side of the competent
pul:llic administrations which must, in my opinion, lead and encourage ch:mgc.

3.5.4. — SMART TOURISM: SCIENCE FICTION OR INESCAPABLE REALITY? THE NECESSITY
FOR STRUCTURAL CHANGE.
It is necessary to hcgin, I believe, by attempting to define the concept of smart
tourism. I pointed out above that it is not simply a matter of using ICTs to
achieve certain ubjectivcs. Rather, it is about a radical L:hz.nge in the model that
will, in turn, make it pc}ssib]c to achieve an adequa.tc level of tourism sust:ainability.
Of course, the change  am proposing must be addressed by all actors: public
administrations, activity promoters and, to the extent that smart tourism services

are attractive, by the tourists themselves.
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We will focus here on the way in which the competent administrations should
act to promote smart tourism in order to achieve an adequatc level of tourism
sustainabiliry. Inshort, itisa question ufanalysing the different tools that can be
used by the public sector to ensure that the private sector meets the necessary
requirements to achieve the desired tourism sustainability, complying with the
Europczm parameters related to the freedom to pm\ridc services and the freedom
of establishment, in short, with the freedom of enterprise and the free market,
limits which, as I have said, cannot be exceeded without complying with the
minimum requirements demanded in European and national rcgulatichns and
which have already been mentioned ut supra.

Before referring to the different instruments for devcf}clpin g the administrative
tools to implement smart tourism, it should be ana]ysed whether there is a
general authorisation for the competent public administrations to use artificial
intcl]jgence systems or similar. The answer, which is affirmative, can be found in
Article 41.1 of Law 40/2015, of 1 October, on the chal Regime of the Public
Sector, which allows administrations to adnpt automated decisions without the
intervention of public employees™. The legal guarantees for citizens are contained
in the same article of the aforementioned law, but in its second pa_ragraph stating
that: “In the case of automated administrative action, the competent budy or
bodies, as appropriate, must be prcviously established for the definition of the
spcciﬁcatiorls, programming, maintenance, supervision and quzlity control and,
where appropriate, auditing of the information system and its source code. It
shall also indicate the body which is to be held responsible for the purposes of
the contestation”,

Along these lines, what we intend to a_nalyse here has to do with the use of
tools related to artificial int(’:ﬂigencc (aigorirhms, software and the like) to make
the work of public administrations more effective and efficient. In what is now
being analysed, essentially, for the control of tourism supply and demand so as
to avoid the excesses that are se detrimental to sustainability and quality.

' In this sense, the General Data Protection Regulation of the Buropean Union, Regulation (EU) 2016/679 of
the European Parliament and of the Coundil of 27 April 2016 on the protection of individuals with regard to the
processing of personal data and on the free movement of such data and repealing Directive 95/46/EC, is much
mare restrictive by preventing, as a general rule, automated decisions and profiling thar produce legal effects on him
or her or significantly affect him or her in a similar way, This is stated in Recital 71 and Article 22 of the
aforementioned European regulation. However, the regulation itself allows Member States to establish exceptions
to this general prohibition in their own domestic law, as Spain has done in the aforementioned Law on the Legal
Regime of the Public Sector.
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It should be noted that it is not intended to analyse artificial intelligence as a
tool to increase pmﬁts or improve the tourist experience. That is not the purpose
of this paper. As indicated above, the objective is to point out the tools that these
technt)logies offer to puhlic administrations to achieve the stated nbjectives of
tourism sustainability.

In a context, it should be remembered, in which the pandemic and the
apparent economic crisis resulr.ing from the Russian-Ukrainian war may tend, as
so often has happcned, to encourage the arrival of tourists without giving other
considerations a second thought. The relevant administrations often use these
moments to sharpen the arguments related to reducing bureaucracy and
facilitating market access for entrepreneurs and promoters of tourist services®'.
This is C{:rtainl}r a laudable l:lbjective, but it must, of course, be accomp:mied by
appropriate control measures to maintain adequate levels of carrying capacity and
sustainability. I insist on this idea that I intend to develop below: it is about the
public sector being able to make use of technologies related to artificial intelligence
to carry out more effective and efficient work in controlling access to the tourism
services market, while respecting, as it cannot be otherwise, the principles and
freedoms recognised in the original law of the European Union and which have
to do with the internal market for services and the Eurapean digita.l market.

It is also necessary to point out that the technology to be analysed is based on
other technologies that [ have not expressly mentioned, but which must be taken
for granted. Thus, the massive processing of data (Big Data), hyperconnectivity
of devices or the internet of things, etc., serve as a foundation for the dcvelclpment
of artificial intel].igence.

Perhaps it is necessary, before listing the different instruments that may be
available to the competent public administrations in this area, to provide a
definition, at least a brief one, of what, for ]eg:d purposes, is considered artificial
intelligence. Especially when there is a proposal for regulation at European level

that aims to “harmonise™ the regulations of all the Member States in this area®.

T GARCIA GARCIA, S., (2022) "Una aproximacién a la furura regulacion de la inteligencia arcificial en la
Unién Europea”, in Revista de Estudios Europeos, volume 79, January-Junc, p. 301, “[...] without forgetting the
different appli:;m'clm thar this can have for the puhli.c sector and, in pa.nicu]a.r. for Public Administrations, which
can use it as an auxiliary instrument in their decision making; decisions that, if streamlined, can be at least or even
limited in their possible discretionality”.

1 use the word “harmonise” because it is curious that the aim is to harmonise thmugh a mgula:iﬂn, when
traditionally this has been done through direcrives.

* Proposal of the European Commission Brussels, 21.4.2021 COM (2021) 206 final, 2021/0106(CODY),
Regulation of the European Parliament and of the Council laying down harmonised rules in the field of Artifical
Intelligence (Artificial Incelligence Act) and amending certain Union legislative acts
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In this sense, the proposed European regulation refers to artificial intelligence or
artificial intelligence system (article 3) as:

[...] software that is developed using one or more of the techniques and
strategies listed in Annex I and that can, for a given set of human-defined
objectives, generate output information such as content, predictions,
recommendations or decisions that influence the environments with which it
interacts.

On the other hand, it is necessary to clarif:y that, according to the doctrine, we
can spcak of various stages or levels of artificial intcﬂigencc, Thus, Al Internet, Al
Business, Al Perception and Al Autonomous™. The first two have aln:a.dy been
reached some time ago. In the economic sector that concerns us now, in fact, as
indicated above, it has essentially served to increase the tourist offer, with a view
to increasing profits and therefore promoting the problems that we now want to
tackle. In this sense. This is what we have identified ut supra with digita.l tourism.

The next two, however, as indicated above, are to be implemented in the
coming years. In these last stages, the most relevant ethical and legal challenges
will probably arise, especially if the so-called “singularity” is reached, ie. the
moment when machines are able to act and think independently and
autonomously, apart from human beings. It is not the subject of this paper, but
neither can we fail to mention the challenges faced by citizens in the use of these
technologies by the executive power®.

¥ CRIADO, ]. L. (2021) “Inteligencia Artificial (y Administracién Piblica)”, Eunomia. Revista en Cultura de
la ]_:gzl'ldmi, 20, p. 352, “In terms of maruricy model within the pub]ic secror it is also possibl: o differenciare
different moments of AL Lee (2018) has suggested four different stages, linked to the way in which they harness the
power of Al to generate di.sruption in pﬂrtinds.r sectors, as well as to achieve d.eeper weaving into the r\-‘zr}’da}r life
of the governance of the systems in which organisations, public services and people operate. These stages are as
follows: Al Internet, Al Business, Al Perceprion and Al Autonomous. Each of them involves different moments in
the evolution of Al within organisations in general and public administrations in particular.

" GARCIA GARCIA, S., {2021) “Una aproximacién a la futura regulacion de la inteligencia ardficial en la Unidn
Eurapea”, ap, cit, “The risks arising from the use of this non-human intelligence fall especially on the protection and
guarantee of fundamental rights enshrined in the Charter of Fundamental Righes of the European Union; specifically,
the Commission speaks in this sense of possible repercussions for the right to human dignity, respect for private and
Eamll}r life and the protection of prrsonal data, non-discrimination and cqual'[ry berween men and women, freedom of
expression and assembly, the right to effective judidal protection and to an impartial judge, the presumption of
innocence and the r.ighls of the defence, as well as the gt:nenl pr'mciple nfgmd administration. Workers' righu.
consumers” rights, the rights of the child and the integration of disabled persons, and the right to a high level of
environmental protection and the improvement of the quality of the envirenment could also be directly affected. In
order to defend all of these, the Commission recognises an inevitable restriction on the freedom to conduet a business,
intellectual property and the freedom of the arts and sciences; however, this limitation will be proportionate and limited
to the minimum necessary to prevent and reduce scrious risks to security and likely violatons of fundamental rights.
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I cannot dwell on these interesting questions, but it is worth noting that this
is one of the main chaﬁcngcs ﬁlcing the law in the near future, as it will shake the
very foundations of the social and democratic rule of law as we know it today.

3.5.5. — PROPOSAL ON THE DIFFERENT TOOLS THAT CAN BE USED BY ADMINISTRA-
TIONS FOR THE INTELLIGENT CONTROL OF THE TOURIST OFFER.

The f()llowing is a briefoutline, i.e. a non-exhaustive list of'pos.‘sibIc administrative
tools based on artificial intelligencc that can serve the aforementioned objcc.tive
of controlling the tourist offer in order to increase the overall sustainability of
tourism. It is understood that the use of these tools will also, as seems lﬂgical,
increase the efficiency and effectiveness of administrative control activity which,
as is well known, is one of the constitutional objectives according to Articles
31.2 and 103.1 of the Constitution, respectively.

3.5.5a - Gathering information: Internet of things and smart cities as a
preliminary step

We are starting to become aware of the amount of data that we generate through
any daily act in our lives. The paradigm is the use of mobile phones, but not
only. Credit card payments, video surveillance cameras, devices implanted in our
clothes, and so forth. A surveillance capitalism® that brings a value to the
information we generate that is really useful to the big companies that offer us
services of all kinds, espccially tourist services. OQur information is the real fuel
for the economic revolution we are living through, and the preliminary step to
massive data processing which, as will be developed later, is essential for the
implementation of artificial intelligence systems.

The implemcntation of smart cities, based on the constant and massive
collection of data, has already been a reality for several years. As indicated in the
previous pa.ra.graph, Perhaps the main difference lies in the awareness of this
reality on the part of citizens, users and consumers of products.

What I intend to hig}ﬂight in this section is that the usefulness of these
technologies applied to the living environment where tourism takes place (cities,
towns, natural areas), not cunly involves increasing tourism supply and demand,
i.e. the sector’s pruﬁts, but can also serve to contribute to tourism sustainability
by ind.icating, for examplc, the placcs where certain access limits must be

 ZUBOFE, §., (2020), La era def capitalismo de la vigilancia: La lucha por wn ficturo humano frente a las nuevas
frontevas del poder, Paidas,
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implemented in order to respect carrying capacity or to allow for better
coexistence between residents and tourists.

We start from this idea: it is necessary that the administrations, in the exercise
of their competences, impose limits. However, not general limits, without
justification and without sense, but respecting the requirements imposed by
European and national lcgisfation on freedom of access to the internal market
for services (or national). Precisely, the implementation of these technologies
will hf:fp to make the administrative tools for limiting tourism activities more
efficient and effective. Modulate tourism to avoid the problems I mentioned at
the beginning of this paper.

Because sustainable tourism, where the urban and natural environment is
respected, without overcrowding, without conflict between residents and users,
without excesses, in short, without the problems that existed before the pandemic,
is quality tourism. And quality tourism generates more sustainable tourism.

Smart cities, based on the internet of things (and people), are an essential tool
for achicving this goal. Knuwing the number of visitors and their needs, interests
and concerns sufficiently in advance is a necessary requirement for administrative
control powers to be exercised proportionately and whenever necessary.

3.5.5.b. — Massive data processing or Big data

Another tool that we need to analyse, in my opinion, is the massive analysis of
data through different systems. In fact, this massive processing of data must be
considered the first step towards artificial intel]igencc and, conscqucndy, towards
the use of these technologies by public administrations in the control of tourism
activities, i.e. what I have been calling digital tourism?’,

Since the impiemcntatian of information and k.nuwledge technulogies in the
tourism sector, very eatly on, by the way, the quantities of data generated have
been enormous. Initially, the storage of this information posed a major problem
for tourism companies and professionals, as they had to comply with the relevant
data protection and security legislation. But the truth is that, for several years
now, companies and professiunals in the sector have realised the importance that

7 WALERO TORRIJOS, ], “Las garantias juridicas de la inteligencia artificial en la actividad administrativa
desde la perspectiva de la buena administracién”, op. cit, p. 87. 87, “Alrl'mug]'l. starting from an inextricable link
with treatments based on big data, the truth is that the next evolutionary state of technological innovation in the
public sector pushes us towards what has come to be called “artificial intelligence”, whose inexcusable presupposition
consists of the massive analysis of large volumes of information based on the parameters of big data, being able to
offer automated responses to future situations based on mere predictions where the automation of learning would
not only be relevane, bue alsa with a depth thae only allows the use of huge amounts of daa”.
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this data can have by applying certain technologies related to artificial intelligence,
as rhey can E:ssentially be used to predict consumer behaviour and offer services
adapted to future needs.

From the point of view of public administrations, the use of these hugc
amounts of information is also a major tool. Firstly, because it is essential for the
sector itself to know this data for decision-making. This results from the
application of Law 37/2007 of 16 November 2007 on the re-use of public sector
information, article 3 of which pruvidcs for the re-use of information gcncratcd
by the public sector, essentally for commercial purposes.

But what we are trying to bring up here is, secﬁnd_ly, the possihilitics for the
re-use of this information by the public administrations themselves in the
fulfilment of their competences in the field of tourism. In other words, that the
administrations themselves can use the information gcncratcd for the exercise of
their pul:llic powers. There is, of course, a major obstacle: comp}ia.nc,c with the
purpose limitation principle referred to in Article 5.1.b) of Regulation (EU)
2016/679 of the European Parliament and of the Council of 27 April 2016 on
the protection of individuals with regard to the processing of p::rsona.[ data and
on the free movement of such data and repealing Directive 95/46/EC (GDPR)
38.

In this rcgard, public administrations, to which, as is well known, the same
data protection regulations apply (GDPR and Organic Law 3/2018 of 5
December on the Protection of Personal Data and the guarantee of d.igital rights)
may only usesuch information under the terms provided for in the aforementioned
legislation, i.e. if the data cease to be personal because they have been anonymised,
or if some of the requirements provided for in Article 6 for the processing of
such personal data converge.

In any case, repeating the idea that I wanted to express a few paragraphs
above, this data generated by the sector should serve not enly to help supply to
prcd_ict demand behaviour and, if necessary, to increase proﬁts, which is also the
case. But also to hclp the competent administrations to Prcdict where the next
problems related to tourism sustainability are going to occur and to anticipate

* 1. The personal data shall be:

L]

(b) collected for specified, explicit and legitimate purposes and not further processed in a way incompatible
with thosc purposcs; in accordance with Article 89(1), further processing of personal daea for archiving purposes in
the public interest, scientific and historical research purposes or statistical purposes shall not be considered
incom patible with the initial purposes (‘purpose limiration’).
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solutions from administrative law. This information, the so-called Big Dara, is
therefore essential for what is being analysed here.

An example of enormous interest for what we are studying here can be found
in the Valencian Institute of Tourism Technologies (INVAT-TUR), which
compiles information to issue weekly reports. Its sources and indicators are the

followi ng:

Air capacity for travel to Alicante, Castellén and Valéncia. Source: Mabrian
— Flight prices. Source: Mabrian: Mabrian

Mobility according to mobile geolocation. Source: Google (Mobility)

— KeyWords by tourist destination. Source: Google Trends

— Searches for travel to the Comunitat Valenciana. Source: https://
hotelinsights.withgoogle.com/intl/en/

— Hotel bookings in the Comunitat Valenciana. Source: TravelGateX:
TravelGateX

— Competitive Intelligence for “Sun and Beach” and “Urban” destinations.

Source: https://hotelinsights.withgoogle.com/intl/en/

This information is very valuable for companies in the sector, as mentioned
above. But it is also extremely important for the competent administrations (in
this case the Valencian Regional Government) to plan and, where appropriate,
use the administrative tools deemed necessary to ensure tourism sustainability.

I will refer to this in the following section, but algorithms and technologies
associated with artificial intelligence can be used to predict behaviour and risks
to protectable legal assets, which must set the administrative machinery in

motion, with all the guarantees, to prevent d:i.mage

3.5.3.c. — Smart tourism in the context of smart administrations
The development of smart tourism, based on artificial intelligence systems,
requires, in my opinion, a certain context in which the competent administrations
have similar tcchnqugy at their disposal. It is not possihle to spea.k of true smart
tourism without all the actors involved: companies and pmﬁ:ssiamls, tourists
and public administrations, malcing rcgufar use of artificial intclligcnca for
dccision—makjng.

I will now focus on how the use of artificial intelligence by public
administrations can help to achieve sustainable tourism. First, of course, it is
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necessary to irnpfemt:nt these systems in the administration itself””, without
failing to point out, as already mentioned above, that the move towards the
so-called intelligent administration is not limited to the adoption of information
and Rnuwlcdge tcchnulugies, but, more impcln:antly, requires a structural chmgc,
a cultural change if you will, of the public organisations themselves, somcthing
that is more complex™.

On the other hand, it is also necessary to point out that the implementation
of artificial intelligence systems, no matter how much structural and cultural
change, no matter how much administrative and bureaucratic burdens are
reduced, will not change the nature of the administrative activity in question. In
this sense, if it is necessary to curb excessive tourism by limiting the supply of
certain services or rcducing the number of visitors, the administration will have
to take measures restricting individual rights. With all the guarantees and in
cnmpliance with the strict ]e:g:a] requirements, it is true, but rhcy will have to be
taken, after all. The use of artificial intc]ligcnt‘,c in the public sector is called
upon, in this sense, to favour emcicncy and effectiveness in administrative
action, guarantecing the rights of citizens, professionals and companies, but not
to change the essence of administrative police activity.

In this line, the competent public administration should, in my opinion,
adopt a more proactive attitude. Despite the fact that this type of procedure is
initated by means of a request from the interested party to offer the tourist
services in question, this does not prevent the administration from collecting the
corresponding data from the interested parties, respecting data protection
lcgis]ation in the case of natural persons, espcciaﬂy with rcgard to the princip}e
of purpose and the basis that lt:gitirnises the corrcspunding processing.

I am refening to a drastic reduction of burdens and processing times in
administrative prucedures. What I have elsewhere referred to as simultaneous
authorisations and in which artificial intclligcnce is, I believe, set to play an
essential role.

B CAMPOS ACUNA, Ma. C., (2019}, "inl:e]ig:ncia Artificial e Innovacién en la Administracién Pablica; (in)
necesarias regulaciones para la garantia del servicio piblico”, Revista Vasca de Gestidn de Personas y Organizaciones
Piblicas, Nim. especial 3/2019, p. 76. 76, “An administration that does not include innovation in its agenda does
not currently respond to its principles; the challenges of the 21st century and its technological revalution cannot be
faced with an organisation based on the 19th century; we must be aware that the next 50 years will see dizzying
changes brought about by information technologies, robotics and artificial intelligence, in the face of which the
public administration must have agile, fast and flexible dynamics to respond appropriately to the new challenges”.

0 fhidem, p. 78, "But it s also important to delimit the concept of innovation from other notions that have
often become widespread as a result of new technologies, such as modernisation, or the simple use of these same
technologies in the service of public management, in order to avoid their common confusion, usually o the
detriment of the added value of innovation™.
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To what extent is it necessary to lengthen administrative procedures by more
than twenty-four hours? Why should institutions such as administrative silence
be maintained today? I am aware of the difficulty of answering these questions,
of the resistance of some administrations to innovation and change. In fact,
many of these provisions are already included in the laws on procedure and the
legal regime of the public sector, as is well known, even in the now repealed 1992
law, but lictle progress has been made. Therefore, it is not so much the legislatiun,
which already contains provisions to this effect, but the attitude of the
administration that needs to cha.nge.

3.6. — Brief reference to the challenges of smart tourism: the necessary
protection of fundamental rights

So far, I have shown the pnssibfc benefits for the administration of'impiemcnting
artificial intelligence systems in order to contrel the negative effects of
overtourism.

But there are also certain risks, to which I will refer, at least briefly, in the
fnllowing pa.ragrap-hs. Tam thinkjng in particular of certain fundamental rights
such as the protection of personal darta, cquality or other rights such as
transparency or access to public information and its possible re-use, to which I
referred above.

Indeed, data protection is one of the fundamental rights that may be
compromised by the massive use of tourists’ data by the administration. In this
respect, although data protection legislation must be respected even more
zealously in the public sector than in the private sector®', the risk of cyber-attacks
is hecoming more and more obvious®, so that means must be included to
prevent, among other things, for example, the theft of data.

Another risk, as mentioned, relates to discrimination arising from the use of
algorithms by public administrations in decision-making. This is an issue that
should not be neglected and, as I understand it, should be kept in mind when
developing these systems. Care must also be taken to ensure that the freedom of
establishment and the freedom to pmvide tourist services are not affected, so
that Eurnpcan and national lcgisfatiorl on access to the services market is
respcctcd at all times.

"The European legislator was aware of the enormous risk to this fundamental right posed by the use of these
data by legal persons exercising public powers, as was made clear in the recitals of the GDPR.
 FUERTES, M., (2022}, Metamorfosis del Estade. Maremaoto digital y ciberseguridad. Marcial Pons.
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Finally, and without wishing to be exhaustive, a problem arising from the
programming of algorirhms and the decisions taken by machine lcaming, i.e.
more efficient but less transparent administrations®. As long as we do not know
the dccisiunama.idng processes of the aforementioned algorithrns, we will not be
able to control their actions and the consequences arising from them. To avoid
this type of problem, Law 15/2022, of 12 July, on equal treatment and non-
-discrimination, has just been published in the Official State Gazette. Article 23
of this law provides for the implementation of mechanisms by public
administrations to ensure that the algorithms used by them in decision-making
take into account criteria of minimisation of bias, transparency and accountability,
whenever technically feasible. It is striking, if I may say so, that equality is
subordinated to the technical possibiiities of the algorirhms. In other words, it is
saying, no more and no less, reducing the problem a great deal, I am aware, that
an attempt will be made to avoid the discriminatory bias of the algorithms used
by the administrations as long as this is possible from a technical perspective.

4. - CONCLUSION

The growth of the tourism sector in recent years has caused certain problems
related to the excessive number of tourists. From the gentriﬁcatiun of cities, to
tourism p}mbia or pmblerns in the natural and urban environment, all of them
related to the uncontrolled growth of tourism supply and demand. Various
sectors (academic, social, pnlitica]) had been d.rawing attention to this situation.
However, public pnlicie;s have always tended to focus more on short-term
benefits, promoting the arrival of tourists, than on the protection of other assets.

However, in March 2020, an unusual situation occurred in our recent history.
An unknown disease caused by a respiratory virus brought the world's population
into confinement, with no possibility of any kind of travel. Of course, the
movement of tourists in our country was reduced to zero, the so-called “tourist
zero”. Such a situation has never happt:m:d before. Not even in the financial
crisis of 2009.

Faced with this situation in which the tourism sector is facin g one of the most
extraurdinary crises in histury, there are two pussibic solutions: the first, fulluwing

# CERRILLO I MARTINEZ, A., "Com obrir les caixes negres de les administracions pibliques? Transparéncia
i rendicié de comptes en s dels algoritmes” Revista catalana de dret priblic, nim. 58.
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in the wake of previous situations, is to promote tourism without further
concerns, facilitatin g the creation of establishments and thus increasin g demand
and the number of tourists; the second is to carry out a radical review of the
model, focusing policies on preventing the pmlifemtion of the prublems to
which I referred above and which are closely related to the excessive number of
tourists, without Forgctting, however, that we are ta.lking about an economic
sector that generates a tenth of our country’s GDP and a large number of jobs.

The second of the above-mentioned solutions, which I consider to be the
most appropriate, is not at odds, although it may seem so, with growth and
improvement in the tourism sector. But it is about sustainable growth.
Sustainability does not prevent economic growth; on the contrary, it is one of
the factors to be taken into account. But it is not about, as it seems to have been
the case up to now, generating profits at all costs, without thinking about other
considerations or other lcga} assets that require lt:gal protection.

And in this mission, which is reaﬂy a crossroads, the competent puhlic
administrations are called upon to play an essential role thmugh the tools that
the Law places at their disposal to verify compliance with certain requirements.
In this respect, although the principles of EU law on the free movement of
services must be respected, itis no less true that there are reasons that undoubtedly
justify decisive administrative intervention to achieve tourism sustainability.

To this end, the public administration currently has at its disposal certain
technologies that can greatly facilitate its work, making control measures more
effective and efficient and, at the same time, cEiminating certain burdens on
businesses and profcssionals in the sector.

Butitis not just a question of using information and km}wledgc techno]ogies,
but rather of a structural change in the model of administrative control over the
sector,

A change which, as I understand it, should be general for the control of any
economic activity, but which is urgently needed in the tourism sector because of
its economic importance in our country. We cannot use 19th century legal-
-administrative institutions to tackle 21st century problems. Society demands an
updated public sector, with the tools of its time that facilitate access to the
tourism services market with real control through artificial intelligence systems.
Mechanisms that r::aﬂ}' make it pussible to control, in real time, cumpliance
with regulatory requirements and, therefore, to “authorise” the activity in
question. In this sense, we need a2 more modern and proactive administration,
not a more interventionist one
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