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A B S T R A C T   

The goal of this article is to contribute to ongoing efforts to strengthen gender regimes theory by proposing a new 
sub domain within the institutional domain of violence that brings in the penal state – any part of formal politico- 
administrative structures that arrests and incarcerates women. Based on interdisciplinary research on gender, 
crime and punishment that shows the importance of understanding the penal state for women's rights and gender 
equality, the operational definition of the penality sub domain is proposed and developed in a case study of 
prison reform and gender equality policy in Spain. The concept development case study not only helps to define 
and empirically identify the seven dimensions of the new sub domain. It also provides the opportunity to make a 
larger theoretical reflection of what penality issues mean for the application of gender regimes theory more 
broadly speaking and future comparative studies of gender equality, prisons and gender regimes.   

1. Introduction 

This article seeks to add to the complex and shifting nature of gender 
regimes theory to respond to the calls for mapping, conceptualizing and 
theorizing change that were made for this special issue. It draws atten
tion to a part of gendered transformation that has only been recently put 
on the analytical radar of research on gender, policy and the state – 
gendered dynamics of the “modern” state that incarcerates men as well 
as women. The central argument is that a focus on the penal state – any 
part of formal politico-administrative structures that arrests and in
carcerates women- should be considered as a subdomain within the 
institutional domain of violence alongside the domains of polity, econ
omy and civil society. The major goal of this article is twofold: 1) to 
propose the new sub domain of penality with its seven dimensions and 
2) to present the case study of prison reform and gender equality in 
Spain to develop and empirically map out the new concept to ultimately 
show what it brings to theorizing gender regimes theory in future 
comparative analyses. 

As the article argues, the inclusion of this subdomain makes gender 
regimes theory more complete by addressing a major institutional 
domain that manages, obstructs, and navigates gender equality and in 
doing so, contributes to ongoing efforts to complexify gender regimes 
theory. Other crucial, yet neglected forms of violence, like 

institutionalized state violence, are brought to the fore by adding this 
new sub domain (Walby, 2009; see also Lombardo & Alonso, 2020, Shire 
& Nemoto, 2020, Walby, 2023; among others). 

The case study of Spain demonstrates that the dynamics of the penal 
state, an integral part of any “modern” polity, constitute the dark side of 
gender regimes due in large part to the highly closed nature of the penal 
state where established gender norms reign, feminist mobilization from 
civil society is minimal, principles of gender equality are muted, and 
dominant regimes of inequality are the norm. The importance of the 
different levels of politics and the need for a multi-level approach is also 
revealed in the Spanish case study (Lombardo & Alonso, 2020; Walby, 
2020) through combining macro analysis of policy and state action with 
more situated explorations that dig into the actual functioning of com
plex sub systems of actors and their impact on individuals. This 
comprehensive multi-level approach unveils the crucial role of actual 
practices in place at the micro level and hence allows gender regimes 
theory to better capture the complexities and (often) paradoxical 
mechanisms of social change. 

The first section of the article discusses how a rich interdisciplinary 
scholarship has addressed the silences of research on gender and the 
state. Next, the case for the inclusion of the penal state in gender regimes 
theory is made and the new concept's operational definition presented 
with seven different dimensions. In the last section, these seven 
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dimensions are further developed and empirically mapped out in the 
case study on prison reform and gender equality in Spain. The conclu
sion builds from the lessons learned from Spain for empirical theory 
building by discussing how to include this new subdomain in gender 
regimes theory and presenting the comparative research agenda to study 
the penal state as a part of the varieties of gender regimes project. 

2. The view from interdisciplinary research on gender, crime 
and punishment 

2.1. The silence on gender, crime and punishment in research on gender, 
politics and the state 

All countries around the world deploy a variety of punitive and co
ercive practices that are gendered and that disproportionately impact 
ethnic and racial minorities, economically deprived populations and 
non-nationals. Despite the significant advances in theorization on 
gender and the state as well as the emergence of a body of work on 
gender equality policies in western democracies, systematic empirical 
focus on gender, punishment and the criminal justice system has been 
largely absent in these areas of study (Ballesteros-Pena & Bustelo, 2023). 

To be sure, feminist comparative policy analysis has explored the 
policy process by considering different sectors for feminist policy 
intervention, such as political representation, equal employment, 
reconciliation, reproduction, or sexuality. Scholars in this area have also 
developed a fruitful body of conceptual tools and empirical research 
covering design and formulation of policies (Bacchi, 1999; Lombardo 
et al., 2009; Lombardo et al., 2013; Verloo, 2005; Verloo & Lombardo, 
2007), including the role of the women's movements and gender policy 
agencies (e.g., McBride & Mazur, 2010), and the importance of alliances 
among feminist actors across movements, institutions and academia (e. 
g., Woodward, 2004). Studies on implementation and impact of gender 
equality policies (Bustelo, 2017; Ciccia & Lombardo, 2019; Engeli & 
Mazur, 2018; Lombardo & Bustelo, 2022; Mazur, 2017; Tildesley et al., 
2022) have more recently offered a step forward in the research agenda 
on gender, policy, and the state. Similarly, while scholarship on state 
feminism (Kantola, 2006; Mazur, 2002; McBride & Mazur, 1995; Walby, 
2009, 2020) has contributed to better understanding the gendered na
ture of the State and its impact on the functioning of democratic soci
eties, there is a lack of theorizing on the role that gender plays in 
institutions and practices of detention and incarceration and their 
broader impact on social transformation and the quality of democracy. 

Given the silences on gender, crime, and punishment issues, on one 
hand the theoretical, empirical, and conceptual insights from this body 
of work cannot be extended to the institutions and policies that comprise 
the penal state. On the other hand, the dynamics of gender, crime and 
punishment policy are not considered in theory-building efforts on 
gender, policy, and the state. Recent attempts to address this gap (Bal
lesteros-Pena & Bustelo, 2021, 2023) are just in their beginning stages 
and much research needs to be conducted and pursued to develop an 
analytical framework from a comparative perspective that does dialog 
with this heretofore understudied area. 

One of the notable exceptions (along with Haney, 2000) to the 
resounding silence on the penal state, has been Walby (2009)’s earlier 
work on gender regimes theory as she includes the criminal justice 
system as a component of the institutional domain of polity. While a 
significant step forward, this contribution still does not fully address the 
role of the penal state in the construction of gender regimes because, 
among other aspects, the analysis of the criminal justice system in the 
context of gender regimes theory tends to focus on women as victims/ 
survivors of crimes, especially gender-based violence, rather than as 
objects of penal measures themselves. Furthermore, globalization has 
modified certain trends of penal power through the increasing use of 
detention of migrants and asylum seekers, with rising rates in the 
detention of women (GDP, 2019) in the Global North as a response to 
international mobility. 

We argue throughout this paper that gender regimes theory would 
benefit significantly from the introduction of a subdomain within the 
domain of violence where the penal power of the State is analyzed in a 
comprehensive manner as it interacts with the other four domains. This 
new subdomain can complement the current analytical framework by 
shedding light on one of the bleakest areas of State action fully inter
twined with the effects of the “regimes of inequality (Walby, 2009 and 
2020).” Globally, most women in prison are affected by extreme con
ditions of poverty, are members of racial minorities, ethnic and indig
enous communities or are foreigners. Black feminist scholars (Collins, 
1998; Crenshaw, 1991) have unveiled how the intersection of gender 
and race shape the experience of black women in the social world. 
Walby identifies multiple intersecting regimes of inequality, including 
those associated with gender, ethnicity, class, sexual orientation, age, 
and disability (Walby, 2009) in line with the growing literature on 
“intersectional” approaches to inequality (e.g., Mügge et al., 2018). The 
integration of the subdomain of the penal state will help to make visible 
the disproportionate impact of structural inequalities in those behind 
bars and the specific forms this multiple discrimination adopts. 

Looking ahead to new ways in which penal power is being shaped, 
practices of containment of international mobility are being increasingly 
used in the Global North. The presence of women in migrant and refugee 
movements is rising due to the feminization of migration and poverty 
and the impact of wars, conflicts, and discrimination laws in their 
countries of origin. Migrants and asylum seekers are being detained, 
contained, controlled, and deported through detention centers and 
subjected to other non-custodial measures. Thus, the term “punishment” 
should be fundamentally adjusted to include the proliferation of 
“bordered forms of penality” (Bosworth et al., 2018: 46). The research 
on criminology of mobility and border issues (Aas, 2014; Aas & Bos
worth, 2013; Bosworth et al., 2018) has also focused on the gender- 
specific impacts of border control and immigration detention policies 
in migrant women and asylum seekers (Abji, 2016; Esposito et al., 2020; 
Gerard & Pickering, 2014). Although in our paper we will focus on 
prison policies, future developments of this case study and others must 
include a broader approach to the penal state that integrates the 
reconfiguration of penal power in the context of recent increased re
sponses to international mobility. 

Thus, for the theory of gender regimes to be able to adequately un
derstand social change in the global era as well as to adequately identify 
paths to social transformation that reduce structural inequalities and 
increase the depth of democracy, the subdomain of the penal state has 
the potential to add a missing but crucial part to the theory. 

2.2. Interdisciplinary research: findings and conceptualization. 

A rich and promising scholarship has emerged on crime and pun
ishment coming from feminist areas of study outside of the study of 
gender, politics and the state that informs this articles proposal of the 
new penal state sub domain.1 Particularly, we draw on the contributions 
of punishment and society scholarship and feminist criminology. 
Founders of punishment and society understand the “penality” realm 
(Garland & Young, 1983), following Foucault, as a “specific institutional 
site” (Garland & Young, 1983: 21), key to understanding structural 
change in the wider social order (Simon & Sparks, 2013:6). Prisons are 
viewed as institutions of power and social control with broader effects in 
population and governance (Simon & Sparks, 2013: 6). Punishment is, 
thus, an “overdetermined, multifaceted social institution” (Garland, 

1 Haney (2000) had already argued in favor of a broader coordination be
tween feminist interventions into jurisprudence, criminology, and welfare state 
to contribute to feminist theory. In her work, she defended the importance of an 
interdisciplinary feminist dialog on the state that could benefit from the 
different approaches to state gender regimes, offer by, at least, the three 
scholarships mentioned. 
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1999:1) that must be analyzed with a multidimensional interpretative 
approach. Moreover, since the 1970s, feminist criminologists have 
highlighted the gendered nature of criminal offending and victimiza
tion, as well as of the institutional responses to these issues. They also 
document widespread discrimination of women in the criminal justice 
system (Renzetti, 2013). 

Within this body of research, studies have explored the construction 
of women as penal subjects as well as the characterization of gender 
penal regimes within prison, paying attention to the shape and evolution 
of women's criminality. Going beyond the study of incarceration rates, 
where women systematically occupy a marginal position because they 
are a minority within prison population, studies paid attention to the 
institutional practices and their impacts on reproduction of gender ste
reotypes. The pioneering work of Carlen (1983) zeros-in on the central 
characteristic of the penal regulation of deviant women: “discipline, 
medicalise and feminise” (Carlen, 1983). From this highly gendered 
vantage point, breaking the law is framed as a masculine behaviour; 
thus, women who commit crimes are not only transgressing the law 
(legal norms), but also violating core norms about femininity (social 
norms) (Almeda, 2002; Carlen & Worrall, 2004: 2). As such, the disci
plinary regime of the prison and the subsequent interventions are driven 
by historically determined notions of normative femininity and the role 
that women must play in the society. 

From a historical perspective, authors such as Bosworth (2000) and 
Almeda (2002), for the French and Spanish cases, respectively, find 
Foucauldian explanations (Foucault, 1975) for the change of forms of 
punishment- from physical punishment to disciplinary surveillance- 
insufficient to explain women's punishment. For them, deprivation of 
liberty had been a constant during the Ancient Regime and control and 
discipline were its central features, showing lines of continuity. This 
analysis offers interesting nuances in our comprehension of the evolu
tion of gender regimes, particularly, from pre-modern to modern. The 
focus of these institutions were women who deviated from their assigned 
role. This deviation, therefore, leads to the development of the 
marginalized or “morally dubious” activities of women who were seen 
as vagrants contravening the expectations about being a “good woman”. 
(Almeda, 2002) Institutions of confinement historically worked for 
bringing back women to the assigned roles associated with the domestic 
and the private worlds typical of pre-modern gender regimes. Despite 
country variations and the transformation of gender roles, the rein
forcement of normative models of femininity and gender stereotypes are 
still present in the operation of penal institutions. 

Much of the emphasis on the work done by criminologists and 
punishment and society scholars has been located in revealing 
discrimination against women and the gendered nature of punishment 
and penal regimes (Bertrand, 1998; Bosworth, 1999; Carlen, 1983; 
Gelsthorpe, 1989; Heidensohn, 1985; among others). Persistent dis
criminations and prejudices embedded in penal policies and prison 
programmes as well as gender and racial biases and prejudices have 
been also pointed out (Ballesteros-Pena, 2017, 2018; Goodkind, 2005, 
2009; Haney, 2010; Hannah-Moffat, 2000, 2001, 2010; Kaye, 2012; 
McCorkel, 2003, 2004; McKim, 2014; Owen et al., 2017; Turnbull & 
Hannah-Moffat, 2009; Wyse, 2013), along with the specific challenges 
to the incorporation of gender equality and to the pursuit of gender 
transformative goals (Ballesteros-Pena & Bustelo, 2023). 

As comparative work in this area has shown, although penal ideol
ogies travel globally, the punishment regime of each country is deter
mined by historical punitive trends that intersect with new 
characteristics and changes, including traditional and contemporary 
assumptions about gender. The level of permeability of the prison sys
tem to external ideas, such as those coming, for instance, from the polity 
or civil society domains affect the capacity and direction of potential 
changes in gender penal regimes. However, beyond country variations, 
traditional ideas about the punishment of women persist in the func
tioning of prison institutions. Transformative modern projects for penal 
institutions retain a lingering domestic aftertaste. 

Studies that pay particular attention to the implementation of 
women-centered initiatives or gender-specific programmes and penal 
reform for women (Carlen & Tombs, 2006; Hannah-Moffat, 2000, 2001; 
McCorkel, 2003; Moore et al., 2017) argue that well-intentioned efforts 
to create penal regimes that address “women's needs” miss the compli
cated relationship between designated ideals and penal policies (Bal
lesteros-Pena, 2018; Hannah-Moffat, 2001). Penal regimes for women, 
despite their therapeutic initiatives and the introduction of community 
sanctions (Carlen & Tombs, 2006; Malloch, 2017), do not forgive pu
nitive and oppressive tendencies (Carlen & Tombs, 2006; Hannah- 
Moffat, 2001) but develop “thera-punitive rhetoric (Carlen, 2002, 
2005)”. In some countries, such as Spain, as we show below, reform 
efforts interact with traditional patterns of punishment, such as strict 
discipline and obedience (Ballesteros-Pena, 2018), and end up rein
forcing norms about women's established domestic roles, in what have 
been called the “strategy of re-domesticity” (Ballesteros-Pena, 2017). 
Regardless of the rehabilitative philosophy that underlies the prison 
system, the understanding of gender inequality and discrimination 
against women is underpinned by the fact that carceral institutions have 
punitive exclusionary goals. Furthermore, as Kruttschnitt and Gartner 
(2005) assert, institutions retain gender-biased understandings about 
women's criminality, ideals about femininity and women's needs and 
their solutions. 

Thus, for the theorization of the gender regimes, the introduction of 
the penal state can alter the understanding of social transformation as 
well as highlight interdependencies that lead to adjustments and/or 
nuanced explanations about the development of gender regimes. The 
specific nature of prison institutions, due to their punitive and oppres
sive features, and the involuntary participation of women (Hannah- 
Moffat, 2001:195), limits the capacity of this subdomain to develop 
gender regimes that are indisputably social democratic or progressive. 
The interactions with the domains of polity and civil society will result 
in regress or nuances in previous categorizations. As Hannah-Moffat 
pointed out more than two decades ago “There is a complicated rela
tionship between ideals and penal policies' (Hannah-Moffat, 2001:5). 
And this relationship must be teased out in research that combine the 
macrolevel, including incarceration rates, with empirical explorations of 
the actual functioning of these institutions, as proposed below. 

But it is not only gender-based discrimination that affects women. 
Other “regimes of inequality” also affect disproportionately women in 
prison. Most of women prisoners are touched by economic deprivation, 
are members of indigenous and racial communities and/or foreign na
tionals. For instance, indigenous groups represent more than 50 % of 
women prisoners in Canada,2 black women are disproportionately 
detained in the US as well as trans persons (Rosenberg & Oswin, 2015), 
around 25 % of women incarcerated in Spain are Roma (Barañí Team, 
2001) and close to 30 % are foreign nationals (Ballesteros-Pena, 2020). 
Stereotypes of different racial groups also inform practices of interven
tion with certain groups of prisoners (Ballesteros-Pena, 2020). Thus, the 
characteristics of gender regimes within the penal system are over
whelmingly shaped by the interaction of different regimes of inequality. 
All of this contributes to expand the structural inequalities that prevent 
social transformation into deeper democracies that have social justice as 
its primary goal. These structural inequalities that are embedded in the 
prison system prevent the possibility of developing gender regimes that 
genuinely pursue the reduction of gender, along other, inequalities. 

This body of research from punishment and society and feminist 
criminology has provided fuel for the argument to treat the penal state as 
a subdomain that contributes to understanding the role that penal 
measures that target those women considered “underserving”, 
“deviant”, “excluded” and “others” play in the different varieties of 
gender regimes. While promoting gender equality seeks to expand 

2 Office of the Correctional Investigator, 2021. https://www.oci-bec.gc.ca/c 
nt/comm/press/press20211217-eng.aspx. 
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rights, empower disadvantaged groups, and eliminate discrimination, 
extending this agenda to include incarceration systems introduces new 
dilemmas in feminist policy analysis arising from the relationship be
tween those who view these groups as “deserving” and those who see 
them as “undeserving”. 

3. Bringing-in the penal state as a new subdomain. 

3.1. Why the penality subdomain is needed. 

Both in the Global North and Global South, women are increasingly 
being subjected to carceral measures (GDP, 2019; Penal Reform Inter
national, 2021). Despite the evidence of the ineffectiveness of prison to 
solve structural problems, the institution is resistant and so is constantly 
subject to initiatives of reform (Carlen & Tombs, 2006). Our argument is 
that gender regimes theory will increase its potential to understand 
historical and future social transformations if a subdomain of penal 
power of the State is introduced within the institutional domain of 
violence. A subdomain that, apart from considering incarceration rates, 
disentangles the ways in which women have been and are being pun
ished over time, shed slight on its gender impacts, and expands our 
understanding of the interactions of regimes of inequality. This domain 
sheds light on a social arena that has been traditionally ignored and 
made invisible in both feminist theorization of the State and feminist 
comparative policy analysis. However, it is particularly important 
because it will put at the centre of the dark side of all gender regimes; 
that is, the controversial and sometimes not so comfortable discussion 
about how we treat women and their rights as socially constructed 
criminals in democratic modern societies. 

This subdomain differs from how the domain of violence is currently 
conceptualized in its consideration of women as “deviant” and “others”, 
although women can be highly affected by forms of gender-based 
violence, including those coming from the State. And it is also sepa
rated from the polity domain in gender regimes theory because the 
governance of the “underserving” adopts distinctive dynamics that re
sults in a system less prone to the exchange of ideas and to the demo
cratic discussion and participation. 

The violence domain has focused on inter-personal violence and 
organized military violence (Walby, 2009: 65). This definition does not 
fully cover the state apparatus in charge of deploying punishment and, 
in doing so, the theory of gender regime is missing a comprehensive 
analysis of the most damaging structural inequalities where democratic 
societies are rooted. Moreover, the configuration of the domain of 
violence prominently considers women and minorities as survivors of 
forms of interpersonal and military violence, but we need to also identify 
how the penal state acts upon women as recipients of practices of penal 
power, for instance, in their role of law breakers or irregular migrants. 
This two-sided, and certainly contradictory vision of women as victims 
and offenders by the penal system appears as an interesting domain to 
further develop gender regimes theory. 

In this purview, current theorizations of violence (Davis et al., 2022) 
that integrate gender-based violence and state violence within the same 
framework, which includes the criminal justice system and its impacts of 
marginalized groups of population, can help us to advance our under
standing of the state strategies to regulate violence within the theori
zation of gender regimes and its futures (Walby, 2023; see also the 
Koçabicak, 2023). Specifically, a systematic and comparative explora
tion of the penal state as a subdomain within the violence domain, 
instead of within the domain of polity as in Walby’s approach, could 
advance current theorizations of the ways to respond to gender-based 
violence within pre-modern and modern forms of gender regimes. This 
could potentially enrich our understanding of the effectiveness of state 
and non-state responses to gender-based violence, their implications, 
and the role of punitive responses to solve current social conflicts in 
contemporary societies. In this purview, the criminal justice, policing, 
immigration detention, etc. are in of themselves forms of structural 

institutional violence that have systematically targeted the most 
excluded groups of society. This approach has the potential to shed light 
on the future role of the criminalization of violence in gender regimes 
theory as a response to violence (Walby, 2023) and to modify the role 
that the polity and civil society might place in the alternative gover
nance of violence and crime. 

The incorporation of this subdomain could also broaden the discus
sion by questioning “criminalization” and punitive responses as effective 
mechanisms to reduce social inequality, in a broad sense, and to eradi
cate gender-based violence. The subdomain of the penal state differs 
from the domain of violence in that it has not included a systematic 
analysis of state violence. Thus, we propose placing the Weberian 
assumption of the monopoly of the legitimate violence, used in Walby’s 
theorization, at the centre of the debate and show how this state violence 
is shaped by race, gender, class, sexuality among others (Davis et al., 
2022). By pointing out the structural common roots of different forms of 
violence and how both gender-based violence and state violence are 
differently experienced by marginalized groups, may lead the identifi
cation of actual regression in gender regimes and the presence of this 
obscure realm of the state action and its intersectional character. 

The polity domain is focused on entities that govern, its modern form 
is democratic and is approached by 10 points that characterize the depth 
of democracy. Penal power, however, entails the repressive power to 
punish, to restrict freedoms and to deport populations. It is concerned 
with governing the “unruly”, the “others”, the “undeserving”. Moreover, 
the ways in which these populations are governed differ widely and by 
nature from other areas of governance. Considering the penal state can 
substantially alter the understanding of varieties of gender regimes. This 
penal state constitutes an autonomous subdomain that can more overtly 
resist social transformation towards more democratic systems. The in
teractions between the domain of polity and the subdomain of the penal 
state may show how the governance of the prison system will alter 
previous analysis of the depth of democracy. The exploration of the 
capacity and impact of civil society in creating projects and social vi
sions in this realm will help to locate the intrinsic obstacles of the penal 
state to social creativity and transformation and its capacity to adapt and 
accommodate alternative emancipatory projects. 

Moreover, the proliferation of mechanisms to criminalize, detain, 
deter, and deport those considered the “others of the others”, migrants 
and asylum seekers, is fundamentally altering the understanding of 
justice in Western democracies. These new forms of the penal power 
have to be analyzed within this subdomain, because the different 
treatment of nationals and foreigners, even in the most social democratic 
gender regimes, is increasing social inequalities, thus, activating regress 
from more advanced varieties of gender regimes. 

In sum, bringing-in the penal state forces researchers to look beyond 
the current theorization of the modern gender regimes. The coercive 
nature of the penal state, which entails an intrinsic force towards the 
domestic (Walby, 2020), and the pervasive presence of structural and 
intersectional inequalities, might raise issues about the most progressive 
forms of gender regimes. When introducing the penal state in the gender 
regimes theory, premodern domestic aspects adopt a more prominent 
role. While different forms of gender regimes within the penal state 
subdomain in different countries can be identified, all of them may 
coexist with a more or less intense presence of domestic features. The 
final shape will vary depending on the uneven combination of the 
different components. For exploring these dynamics, we propose a set of 
seven dimensions (Fig. 1) and apply them to the case of Spain. Future 
case studies should combine incarceration rates with more in-depth 
analyses of the set of dimensions proposed to capture the mutations 
and uneven evolutions of the subdomain. This comprehensive approach 
will unveil the complexities and paradoxes that emerge in gender re
gimes transformations. 
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3.2. Operational definition: the seven dimensions of the penal state 

The subdomain of the penal state includes the set of institutions, 
practices and rationales that deploy punishment, such as the criminal 
justice system, comprising both prison facilities but also measures that 
can be implemented at the mid-point between prison and society in the 
community (such as parole, probation, or community sanctions). The set 
of measures that focus on the detention, control, supervision and 
deportation of migrants and asylum seekers in the global era is also 
included in this conceptualization, including both confined spaces, such 
as detention facilities, but also the so-called “alternatives to detention”. 
In the Spanish case study, we will focus on the prison system, however, 
further research should expand the subdomain to other penal practices 
and to be applied to different countries. As Fig. 1 shows, there are seven 
dimensions of this new subdomain. They not only show the de
terminants and dynamics of the concept but provide a roadmap for 
future research on this subdomain within the violence domain which is 
first developed and applied in the case of Spain. 

4. Mapping the dark side of gender regimes: the dimensions of 
the penal state in Spain 

The case of Spain provides fruitful analytical terrain for theory- 
building. First, it has already been investigated in the context of 
gender regimes theory by Lombardo and Alonso (2020). Hence, this 
analysis builds from the lessons learned from the general analysis of 
Spain's gender regime. Secondly, its penal state has some interesting 
features for mapping out the dimensions of this subdomain. Spain has 
one of the highest rates of female incarceration within the EU, a ten
dency that has persisted over time. Additionally, it is one of the few 
countries that has applied gender equality policies specifically within 
prison settings. Furthermore, the presence of ethnic groups and foreign 
nationals in the prison system is significant. 

Regarding the gender regime, Spain has been traditionally placed in 
the middle of a continuum between domestic and public gender regimes, 
albeit closer to a public regime (Lombardo, 2017). Recent advances in 
the theorization of gender regimes have allowed to incorporate the 
notion of “conservative” types (Gottfried & Shire, 2022; Shire & Nem
oto, 2020), associated with countries like Spain with a recent 

authoritarian legacy, that captures state policies that promote tradi
tional gender roles, such as family and reproductive policies that treat 
women only as mothers (Lombardo & Alonso, 2020). Furthermore, as 
Lombardo and Alonso (2020) observe, different parts of Spain at 
different levels are driven by different gender regimes. At the same time, 
the country is characterized by a rapid development and consolidation 
of women's and equality machineries promoting gender equality at 
different levels of government (Bustelo, 2016). Recent austerity policies 
are leading to a shift in the Spanish gender regime towards a more 
neoliberal public form, but not a regression towards a more domestic 
gender regime (Lombardo, 2017). This is partially thanks to the strug
gles of intersecting feminist and civil society for maintaining the com
ponents of a more public gender regime (Lombardo, 2017), in a country 
with a traditional lack of participation of feminist and women's move
ments in gender policies (Bustelo, 2016). A recent comparative analysis 
of polity and civil society’s factors in Spain and Italy focused on gender- 
based violence (Lombardo et al., 2023) identifies a more favourable 
context for the public and progressive gender regime in Spain. Key 
factors explaining this are, within the polity: the political party system 
and the party in power; the erosion of familism; the depth of democracy, 
the role of state feminism and velvet triangles; and the federalism. And 
within the civil society: the more state-oriented type of women's 
movement, the less strength and formal political support of anti-gender 
movements and more progressive public attitudes about gender roles. 
The functioning of the subdomain of the penal state in Spain and its 
particular interactions with polity and civil society domains will nuance 
previous typologies. 

4.1. Dimension 1: historical configuration of the penal state 

This first dimension implies tracing back continuities and disconti
nuities that can have an impact on the current shape of the criminal 
justice system. For instance, what are the institutions that historically 
have served punishment purposes, how have they evolved and what are 
their main features including, the level of severity of the punishment and 
the practices implemented, the relative openness to the free society, the 
understanding of the goal of the prison and of the populations inside. All 
these legacies are historically determined in each country and introduce 
particularities in the contemporary configuration of the penal regime. 

In the case of Spain, the extraordinary length of the recent dictatorial 
period (from 1936 to 1975–1977), along with a political transition lead 
by the dictatorial elites, contribute to identify the Spanish polity as a 
model of late democratisation (Brandariz-García, 2018). The penal 
history of the first third of the 20th Century shows that the ideal of social 
rehabilitation had never been implemented, due to, among other rea
sons, material, and human deficiencies (Gargallo & Oliver, 2013). After 
1936, Franco’s dictatorship promoted a model of rehabilitation based on 
obedience, discipline, and personal improvement. The predominance of 
religious orders is constant in the prison history of Spain since the 
Ancient Regime. And this is perhaps seen more clearly when looking the 
history of women in prison (Almeda, 2002; Hernández, 2013). 

After the end of the dictatorship, modern democratic penitentiary 
policy has inherited the inertia from the extensive authoritarian period. 
Although the rehabilitation prison model has been included in law 
(General Prisons Act, 1979), research in the field has shown that it was 
not implemented in subsequent decades (Gómez & Lorenzo, 2013). 
Thus, the main features of the evolution of the penal system in Spain 
may lead to its characterization as a penal post-dictatorial model, more 
severe and punishment-focused (Brandariz-García, 2018). In terms of 
gender regimes theory, the penal state subdomain maintains strong links 
with premodern forms. 

4.2. Dimension 2: historical configuration of the punishment of women 

The characteristics of the penal regimes for the treatment of women 
behind bars have differed from the ones imposed to men (Carlen, 1983). 

Fig. 1. Dimensions of the penal state as subdomain.  
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The configuration and evolution of prison systems may include for 
example the specific practices of intervention and the discursive 
gendered representations of the goal of the punishment. Some of these 
trends are visible today due to the persistence of certain blockages, 
which are difficult to reverse because of the resistance of the prison 
system to introduce structural changes. And they also holdback with 
new developments and attempts to reform creating specific assemblages 
to institutions, discourses, and practices. 

In the case of Spain, confinement centres for women have been 
characterized by a daily routine based on discipline, domesticity, and 
morality (Almeda, 2002). This had the aim to punish women for a 
twofold transgression: from the criminal law (crime deviation), but also 
from the regulation of femininity (social deviation) (Almeda, 2002). 
These elements have persisted over time within custodial settings and 
show certain continuities with the institutions of confinement during the 
authoritarian regime. Because of this it is difficult to identify a clear path 
from the pre-modern to the modern gender regime marked using prison 
as a predominant form of punishment. 

Despite the process of modernization of prisons in Spain, including 
the adoption of resocialization goals, women's incarceration continued 
operating in the same fashion until the last decades of the 20th Century 
(Almeda, 2002; Hernández, 2013). Thus, the following characteristics 
historically shaped women's treatment in prison. First, discipline 
through the imposition of strong routines and control of conducts, 
closely surveilled by authorities, traditionally linked with the Catholic 
Church, which gave a prominent role of the religious organization 
within women's prisons. This fundamental legacy placed the gender 
regime of the prison close to a more conservative variety (Shire & 
Nemoto, 2020). Second, a moralistic approach, which connected crime 
and sin. The third and final characteristic is the dominance of the do
mesticity model with a rhetoric of separation of the public and private 
sphere linked with the image of the perfect mother and spouse (Nash, 
2004: 40). This clear resonance with the present as well as the past, once 
again placed the gender regime within the prison subdomain much 
closer to a premodern, domestic and conservative type, particularly 
when compared to other parts of the polity examined by previous 
research on Spain. 

4.3. Dimension 3: current configuration of the penal system for women 

For understanding the role of the penal state within the varieties of 
gender regimes, we need to also identify the current components in 
operation. In this regard, we need to have a clear picture of the existing 
infrastructures for the imprisonment of women through investigating 
the following issues, first regarding the structures that imprison women:  

• if prisoners are confined in women-only prisons or in specific units 
within bigger prisons with a majority of men; 

• if there are mixed units where men and women live together; or fa
cilities specially for mothers with children or entire families, where 
trans persons are placed;  

• if prisoners within the facilities are segregated by legal status, race 
and ethnicity;  

• and the geographic location of the facilities: inside urban areas, in far 
locations; if semi-open or open prisons are in operation. 

And secondly, with regards to the women's prison population 
itself.  

• the sociodemographic and criminological profile of women in prison;  
• the incarceration rate of women and its evolution;  
• what are the crimes they commit;  
• what is the length of the sentences;  
• and what is the weight of ethnic and racial groups, non-nationals and 

trans persons and, what is their socioeconomic level. 

For the case of Spain, Figs. 2 and 3 show, during the period 
1985–2000, the number of women in prison moved from 784 to 3316, 

meaning an increase of the 800 % (2012: 37),3 which led to the complete 
saturation of the detention facilities. This increase was reversed in 2010 
when numbers started to slightly decrease, as a result in the reduction in 
the length of the sentences linked to drug trafficking, among other fac
tors that affected the system as a whole. These factors are more linked to 
the economic recession rather than a particular ideology of the party in 
government (for a broader analysis, see Brandariz García, 2017), which 
contradicts for this domain the role attributed to this factor in the 
analysis of Lombardo et al. (2023). Despite the limited numbers in 
comparison with men (Fig. 2), Spain has consistently been the leader in 
female imprisonment rates in comparison to men rates in EU (7.4 %, 
only behind Latvia, 8.6 %; Czech Republic, 8.3 %; Hungary, 7.8 %; and 
Malta, 7.6 %) with a significant part of that female population including 
foreign nationals (28.5 %4) and the Roma women.5 This reflects the 
interaction of multiple structural inequalities in prison population and 
how criminalization disproportionately affects ethnic and national 
minorities. 

Over time, scholars in different disciplines have highlighted several 
issues regarding women in prison and gender inequalities. These include 
the impact of “macro-prisons”, which limit social and family contacts as 
they are located far from cities, the clear minority representation of 
women (Almeda, 2002), the overrepresentation of and discrimination 
against certain groups of women prisoners, such as foreigners (Miranda 
et al., 2005; Ribas et al., 2005; Ruiz-García & Castillo-Algarra, 2014) and 
the Roma (Barañí Team, 2001), and the particularities of drug users (De 
Miguel Calvo, 2016). Others have highlighted difficulties related to 
motherhood and children (Gea et al., 2014; Yagüe, 2006), the gendered 
impacts of new programmes (Ballesteros-Pena, 2017, 2018), specific 
vulnerabilities affecting transgender prisoners (Urra Grimal, 2017), the 
reinforcement of traditional gender roles (Ballesteros-Pena, 2017), and 
problems with training and socio-labour integration after women are 
released from prison (MIP Project, 2005), among others. 

In Spain, women normally serve their sentences in the so-called 
Macro-prisons where they occupy a unit or two and the rest of the 
prison is occupied by men. Within these prisons there are some examples 
of units where men and women live together, at least two in the country, 
and one unit where families can live with their children under 3, one in 
the country. Women with children can be in External Units for Mothers 
(3), if they fulfill certain conditions, in Internal Units, just 2 in the 
country and in Dependent Units (run by NGOs outside the prison) only 1. 
As a result, they have to decide whether they want to serve their sen
tences close to their homes or bring their child with them, due to the lack 
of internal units. There are only four women-only prisons in the country. 

The General Prisons Act (1979) briefly mentions women and the 
reference is related to the condition of mothers and with regards to 
specific attention to maternity care, which connects the gender regime 
within this subdomain with conservative forms. Regarding the profile of 

3 The prison system in Spain is very centralized. The central level has 
maintained the control over prison policies in almost all regions except for two: 
Catalonia, since 1984, and the Basque Country, since May 2021. We have not 
carried out a systematic analysis of the dynamics between the national and the 
regional level in this paper. This will be the focus of the GEIPP project 
(2023–2025)-MSCA COFUND, led by the first author. Limited conclusions can 
be anticipated in the case of the Basque Country due to the recent transference 
of competencies. Regarding Catalonia, our hypothesis is that the issue of 
women in prison has neither been of primary attention of the feminist move
ment or the feminist state apparatus. Despite a rhetoric in favor of gender 
equality, the intrinsic characteristics of the penal state hinder transformation to 
more public forms, although the future analysis will show the particularities in 
this evolution.  

4 Data from the General Secretariat for Penitentiary Institutions www.instituc 
ionpenitenciaria.es.  

5 The only study carried out in Spain estimated that 25 % of women prisoners 
were Roma when their proportion in the general population is just 1,4 %. 
Source: Barañí Team (2001). Mujeres gitanas y sistema penal. Madrid: Metyel. 
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the women in prison, 64 % of them are sentenced because of two crimes: 
robberies and similar activities (37 %) and drug trafficking (27 %) 
(SGIP, 2022). Data collected between 2013 and 2014, showed that close 
to 75 % of women prisoners were mothers with an average of 2.7 chil
dren each, a significant percentage of solo parent families (Ballesteros 
Pena & Almeda, 2015). 

4.4. Dimension 4: patterns of treatment and intervention within the penal 
system 

Different countries have adopted more “rehabilitative” or “incapa
citating” systems that evolve over time and interact with broader ten
dencies and global travelling. These systems are implemented through a 
set of programs, interventions, activities that differ depending on the 
philosophy adopted, but also in interaction with historical trends. The 
specific actions put in place are also underpinned by assumptions, ste
reotypes, and expectations about gender roles. The analysis of the penal 
state should capture the key components of daily interventions, for 
instance, if they are focused on individual characteristics of the person, 
are paying more attention to improving education, job opportunities, 
etc. To what extent does there exist a segregation in the activities offered 

to women and men and what is the rationale behind it? Is penal reform 
legislation incorporating a particular treatment of women prisoners that 
is different for men and, if so, what are the mean aspects identified? 

In Spain, the traditional characteristics of the treatment of women 
prisoners have persisted in contemporary era. For instance, training 
activities as well as paid and unpaid jobs continue reproducing gender 
roles. The emphasis of cleaning and taking care of the spaces of the 
prison is higher in the case of women. At the same time, paid jobs inside 
(including those dependent of companies from outside the prison that 
are carried out by prisoners inside) show gender segregation and in
equalities. For example, the jobs manufacturing products to companies 
from outside with better salaries are normally developed by men. Along 
with these continuities in treatment, some initiatives implemented 
within prison settings have resulted in the combination of traditional 
and new patterns of punishment within this subdomain. One main 
measure that was implemented since 2004 was the so-called “Respect 
Modules” programme. This programme sought to create a ‘normalised’ 
environment that enabled the implementation of intervention address
ing individual and social needs (see Ballesteros-Pena, 2018, for further 
analysis). However, the analysis of the characteristics and functioning of 
this programme has led to the identification of a “re-domesticity 
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strategy” (Ballesteros-Pena, 2017). Additionally, some components that 
seek to contribute to self-autonomy and independence coexist with an 
emphasis on obedience and discipline (Ballesteros-Pena, 2018). And in 
the implementation of these programmes, social constructions of the 
good and bad prisoner also play a role in eligibility and can be informed 
by ethnic and racial stereotypes about the Roma prison population 
(Ballesteros Pena & Almeda, 2015) and Latin American prisoners (Bal
lesteros-Pena, 2020). At the same time, other examples of interventions, 
such as the design and implementation of a family mediation pilot 
programme shows again the dominance of the frame that portrays 
women in more traditional roles in the domestic sphere. Thus, attempts 
to displace the gender regime to more public forms are hindered by these 
forces that push back the evolution towards more conservative forms 
where intersectional inequalities are plain to see. 

4.5. Dimension 5: impact of gender equality structures, policies and ideas 
in the penal system 

Although with limited impacts, in certain times the gender in
equalities and discriminations suffered by women in the penal system 
have captured the attention of policymakers and the gender equality 
machineries of the State. There are different examples around the world 
of countries that have designed reform initiatives trying to create prison 
systems and programming that are gender-sensitive and address issues 
of gender equality and women's rights. The gender regimes that emerge 
from the penal system will be partially shaped by the specific ways in 
which the introduction of gender equality initiatives takes place. In this 
sense, it is important to identify:  

• the main actors that have played a role in the process;  
• the discourses about gender and women's needs; 
• the mechanisms designed and their political approach (specific ac

tions, gender mainstreaming plans);  
• to what extent these mechanisms have been put in place;  
• and the main impacts in terms of gender transformation in the penal 

system and society more generally. 

In Spain, despite the rapid development and consolidation of gender 
equality policies and machineries (Bustelo, 2016), their role in prison 
reform has been quite limited. The unprecedented boost to gender 
equality policies in Spain with the victory of the Spanish Socialist 
Workers Party (PSOE) in the 2004 elections (Bustelo, 2016) drew more 
public and political attention to gender inequalities inside prison. 
However, this turn has been much more limited than the advances in 
other areas of the public action. The General Secretariat of Penitentiary 
Institutions (SGIP) approved a Gender Equality Action Programme in 
November 2008 to address the situations and circumstances that 
perpetuate the discriminatory treatment of women in the penal system. 

The development of gender equality policies in the prison system 
could be identified as a relative shift towards a more public gender 
regime, in line with other analyses carried out for the entire country 
(Bustelo, 2016; Lombardo, 2017). However, the gender frame analysis 
of the content of these programmes as well as the political situation after 
2011 contradicts this hypothesis. Ballesteros-Pena and Bustelo (2021) 
identify two dominant gender policy frames in the adoption process of 
the Gender Equality Action Programme in Spain that can help to explain 
the lack of feminist progress: the domesticity frame and the victimhood 
frame. The domesticity frame is predicated on the image of women 
prisoners in their traditional roles as mothers and family caretakers. The 
victimhood frame emphasizes women's lack of autonomy and low self- 
esteem, linked to their supposed ‘fragility’ and ‘dependency’, which is 
taken to explain why they frequently become ‘victims’ of gender-based 
violence and sexual abuse. Both tend to maintain the gender regime 
closer to the domestic or conservative end of the continuum. 

The operation of these quite conservative policy frames is also 
complemented by the lack of attention to women's prisons in 2011, 

coinciding with the return of the conservative Popular Party (PP) to 
power, showing the fragility of the advances in this area. In the 
following years, while some of the programme’s measures continued, 
the implementation of gender equality initiatives within the peniten
tiary system was stalled, and interest in women prisoners was minimal. 
Ultimately, this limited role of the gender machineries and the feminist 
movement in the development of gender equality policies in prisons 
explains the lack of change in this regard (Ballesteros-Pena & Bustelo, 
2021, 2023), which contradicts the stronger role played in other do
mains, as explained by Lombardo et al. (2023). 

4.6. Dimension 6: the system of governance of the penal state 

In general terms, the subdomain of the penal state is one of the 
opaquest of the polity in action. With variations between countries, the 
capacity of civil society, including feminist groups, to intervene in the 
formulation, implementation or monitoring of actions is very limited, in 
part because we talk about a group of practices with a highly coercive 
and repressive component – the dark side of state action. However, 
structures of governance of this subdomain have to be identified in order 
to assess the variation in the role of different governmental and non- 
governmental institutions in the functioning of the prison system as 
well as their capacity to influence the evolution of this subdomain. 

In Spain, the prison system has been an area particularly close to the 
public, exemplified by traditional difficulties to get access to data on 
facilities for research or to develop activities. Additionally, the capacity 
of different actors to participate in the design, implementation and 
elaboration of public policies has been also limited. The closed nature of 
this arena and the lack of exchange with the ideas of the outside can help 
to understand the limits to gender equality policies on the inside, the 
content of them and the deficiencies in the implementation of the 
measures (Ballesteros-Pena & Bustelo, 2021). Civil society’s involve
ment in prisons – especially the involvement of the feminist and 
women's movement – has been limited and poorly articulated in Spain. 
This coincides with one of the features of State feminism in Spain as 
well, which is limited collaboration between the women's policy ma
chineries and civil society-based women's movements and groups. 
(Bustelo, 2016). At the same time, women's movements have not 
mobilized around set-backs in prison reforms addressing gender equality 
in the same way they did on gender equality policy more broadly 
speaking (Lombardo, 2017). The coercive nature of the penal power 
hinders the potential dynamics of participation. Furthermore, the con
tradictions between women's rights and the removal of women's rights 
when they are imprisoned makes it difficult for feminist movements and 
activists to rally behind gender equality efforts in prison. 

The nature of the subdomain of the penal state also creates a great 
distance from other areas of public governance because of the specific 
patterns and populations targeted. For this reason, this subdomain 
cannot be absorbed by the polity domain, although – with some nu
ances- some path dependencies can be identified. For instance, it is true 
that the progressive governments, including the one currently in office, 
tend to introduce some measures that, at least, introduce a rhetoric of 
more openness and collaboration of the prison system. However, the 
different components of the penal apparatus, including the structures of 
governance of each prison setting as well as its bureaucratic organiza
tion, can be much more resistant to change. This reluctance and the 
nature of the penal power maintains the prison system close to pre
modern/conservative varieties of gender regimes and the role of the 
political party is much more limited, conversely to other analysis 
(Lombardo et al., 2023). 

4.7. Dimension 7: connections to the other four domains and regimes of 
inequality – a transversal subdomain. 

Finally, connections to the other four institutional domains in gender 
regimes theory should be traced. On a practical level as the analysis of 
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the Spanish case shows so far, this can be mostly done in mapping out 
each of the six dimensions. For instance, the analysis of the dimension 6, 
brings to the table the links with other two institutional domains: civil 
society and the polity. The traditional closure of the penal system and 
the nature of the punitive power have been highlighted as key factors in 
the understanding of these relations. In Spain, this has led to a limited 
engagement of the civil society, particularly the feminist movement, in 
the prison system. Furthermore, the particularities of women prisoners, 
most of them part of highly excluded groups, problematize their inclu
sion in the mainstream feminist agenda. 

Regarding the polity domain, it means that the depth of democracy 
within the prison system is very limited in comparison with other areas 
of governance. The economic domain in the prison system is translated, 
for instance, in the labour market that exists inside. In the analysis of 
dimension 4, the domestic nature of some of the jobs was highlighted 
and also the segregation in its distribution, which again displaces this 
subdomain towards domestic/conservative forms. Finally, we have 
located this subdomain within the domain of violence because the prison 
system can be a manifestation of state violence (both legitimatized and 
not). Also, most incarcerated women have experienced trauma and 
abuse (Beichner & Hagemann, 2022). Conversely to the protection of 
survivors of gender-based violence outside (effective or not), the prison 
system (re)produces different forms of violence against women and 
intensify its impacts. In the case of Spain, some studies (MIP Project, 
2005) estimate that close to 90 % of women in prison have been victims 
of some form of gender-based violence. The intersection of structural 
violence and gender-based violence with this subdomain can nuance the 
analysis of the violence domain within gender regimes theory and the 
understanding of changes in its varieties. 

Furthermore, in our application of this set of dimensions to the 
functioning of a particular country and the subdomain of the penal state, 
we need to pay specific attention to the interaction of the different 
“regimes of inequality”. As indicated, they play a significant role since 
the penal subdomain affects disproportionately women who are poor, 
from underrepresented racial and/or ethnic groups as well as foreign 
nationals, etc. In each country, the combination of these different in
equalities can be quite different since they unfold in specific historical 
and contemporary patterns of that context. In the case of Spain, as 
previously mentioned, poor and excluded groups, foreign nationals and 
racial minorities, such as Roma population are disproportionately rep
resented within prison population. 

5. Conclusions: lessons learned, next steps and comparative 
research agenda. 

This article has argued that gender regimes theory will highly benefit 
from the introduction of the subdomain of the penal state within the 
domain of violence; an area that has been traditionally obscured and 
that could have significant implications to the gender regimes theory. 
This is because it shows the soft dark, domestic and pre-modern un
derbelly of gender regimes that otherwise might be located more to
wards the modern and public end of the gender regime continuum. As 
recent research on theorizing gender regimes has also shown, any macro 
picture of gender regimes at the national level must be nuanced by the 
complexities of the existence of varieties of gender regimes within each 
national setting and institutional domains– across different arenas and 
at different levels of the state. 

The discussion of the dimensions of the penal state subdomain in 
general and a close empirical look at them in the case of Spain, provides 
a strong argument for how this subdomain is different and distinct from 
the current theorization of violence and how it interacts with all of four 
domains. Of course, this inclusion of the penal state should not only be 
brought into gender regimes theory but in all feminist analysis of gender 
policy of the state, given that on one hand its inclusion brings an entirely 
different set of political dynamics compared to other areas of gender 
equality policy and structures and, on the other, that this research has 

thus far completely neglected the penal state in terms of its gendered 
nature and its implications on gender equality more broadly speaking. 

The empirical mapping of the dark side of the Spanish gender regime 
shows how the legacy of the authoritarian regime has created a major 
blockage or “gender-biased path dependency”6 that has been difficult to 
shake. The prison system retains highly gendered norms that reinforce 
private roles as mothers and contribute to systems of intersectionality 
that mean that more women prisoners are from underrepresented 
groups like Roma and the poor and that transgendered individual are 
mistreated. The gender equality machineries and women's movements 
also seem to be prisoners of these same gender-biased path de
pendencies. Gender equality programmes end-up being highly gender- 
biased promoting the same domestic and moralistic views of all 
women prisoners. Feminist movements and actors, typically mobilized 
around blockages in women's rights outside of the prison walls, are 
either not involved or highly distant from promoting the rights of 
women prisoners or improving their situation. The long reach of the 
Spanish dictatorship has kept the arena around prison reform and the 
treatment of women in prison highly closed to outside influence as well. 

Our analysis is just a first step limited to the Spanish case. Clearly, it 
is necessary to carry out a similar empirical mapping exercise for as 
many countries as possible across the globe, obviously a long-term 
endeavor that is indicative of the “slow science” of feminist ap
proaches to social science more generally (Mazur, 2020). There are a 
host of comparative questions that emerge about how the different na
tional contexts play out in terms of the gender-biased path dependencies 
that were evident in the Spanish case, particularly in comparison to 
stable democratic countries with strong traditions of gender equality 
policies and state feminism. But also, it is crucial to carry out research on 
the penal state in emerging/non-democratic and non-western settings 
where gender regimes theory has already been put to the test (Bose, 
2023; Koçabicak, 2023; Moghadam, 2023). One hypothesis is that there 
is a strong legacy of premodern forces in this subdomain across quite 
different countries across the globe, which again puts into question any 
macro notion of a clear development towards pre-modern regimes to 
modern regimes. However, this legacy has to be examined in its in
teractions with changes implemented over time to see the resulting 
forms the penal state adopts. 

Another critical area in which to conduct further research, even in 
the case of Spain is to investigate the “shadow carceral state” – partic
ularly in the area of immigration detention and women's rights, which 
unfolds outside of the parameters of the criminal justice system and is 
directly related to transnational forces of immigration. Questions of the 
engagement of feminist movements and gender equality machineries are 
raised here given that the institutional arena is in immigration and 
border control and not the domestic prison system. Indeed, in con
ducting research on this relatively new development of the penal state, it 
will shed more light on the dark side of gender regimes in postindustrial 
setting, which has involved putting mothers in cages and separating 
them from their children. 

In conclusion, while there is much work to be done through slow and 
methodical science, gender regimes theory would greatly benefit from 
bringing on board this subdomain. Its inclusion would contribute to the 
increasingly complex nature of the theory- which has taken on 
complexity from the start, and in so doing, it would allow the theory to 
more comprehensive, reliable, and valid. Furthermore, we hope that this 
first step will be a diffusion of bringing issues of penality into other areas 
of the study of gender, policy and the state. And in turn, this would 

6 Based on feminist critiques of path dependency and institutionalist theories 
that had completely missed or even purposefully ignored “gendered logics of 
appropriateness of institutions (Chappell, 2006)” that perpetuates dominant 
norms, gender biased path dependency has been identified as a major roadblock 
for achieving meaningful gender equality reform in action (e.g., Mazur & 
Engeli, 2020). 

A. Ballesteros-Pena et al.                                                                                                                                                                                                                      



Women’s Studies International Forum 99 (2023) 102743

10

empower, energize, and even give a home to researchers who are taking 
on this neglected area showing that better understanding the dark side of 
gender regimes can only move forward theory building and research. 
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