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Vorwort

,Gebot fordert Verbot, Grenze fordert Uberschreitung ... an einer Grenze wird
re-flektiert, entsteht Bewusstsein der Begrenzung und Verlockung der Uberschrei-
tung” (Gaier 2017). Vor zwei Jahren hat der Humboldt-Verein Ungarn eine interna-
tionale Tagung unter dem Titel ,Neue Grenzen” organisiert — nichts ahnend davon,
dass unser Leben in Europa so bald wieder durch rigorose, beinahe uniiberwindba-
re Grenzen eingeschrankt wird.

Der Mensch als soziales Wesen muss natiirlich immer darauf achten, dass priva-
tes, offentliches und berufliches Leben innerhalb gewisser Grenzen abzuldufen hat.
Seit den verheerenden Kriege des 20. Jahrhunderts konnten wir jedoch gliicklich
vergessen, wie weit unsere personliche Freiheit, die Grundlagen unseres Daseins
durch duflere Zwinge eingeschriankt werden konnen. Wir mussten inzwischen bit-
ter erfahren, dass kultureller und wissenschaftlicher Austausch, internationale Zu-
sammenarbeit von einem Tag auf den anderen einfrieren und das Leben au fein
Minimum reduziert wird.

Als der ungarische Humboldt Verein diesen erfolgreichen Humboldt-Kolleg ge-
plant und veranstaltet hat, war die Welt noch in Ordnung. Die ,,neuen Grenzen”
wurden eigentlich als sich immer erweiternde Horizonte verstanden, die in der wis-
senscahftlichen Forschung und Kooperation in jeder Hinsicht grenziiberschreitend
wirken: Die Grenzen des Wissens, die Grenzen der technischen Moglichkeiten, die
Grenzen der Forschung, die Grenzen der Erkennbarkeit der Welt — oder die Gren-
zen der Solidaritit, Toleranz und Nichstenliebe.

Der Humboldt-Verein Ungarn hat Wissenschaftler aus Deutschland und aus
anderen Landern Europas (bzw. der ganzen Welt) eingeladen, um jeweils in ihren
Fachgebieten - in einer konsequent interdisziplindren bzw. multidisziplindren Ar-
beit - grenziibergreifend zu denken, die Grenzen des Wissens zu erweitern. Die Or-
ganisatoren setzten sich zum Ziel, Humboldtianer und Nachwuchswissenschaftler
aus Mittel- bzw. Osteuropa mit signifikanten deutschen wissenschaftlichen Schulen
zusammenzufithren.

Der vorliegende Band prasentiert die beachtlichen Ergebnisse de Tagung — und
demonstriert unsere ungebrochene Hoffnung, dass wir unsere Arbeit und Zusam-
menarbeit bald wieder auf dem hierin vertretenen hohen Niveau weiterfithren
konnen.

Professor Dr. Eva Jakab
Prisident, Humboldt-Verein Ungarn
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Textual Evidences of the Executive
Legal Effects of a ‘kafdamnep ¢k dikng
Formula in Early Roman Egypt*

JOSE-DOMINGO RODRIGUEZ MARTIN

In the frame of the discussion on the legal nature of the contractual clause ‘kaOd&mep éx
0ixng’ (the most important legal formula used in Egyptian legal papyri during the Ro-
man period) and on its hypothetical practical function, this paper offers what appears
to be the first textual evidence of the executive legal effects of the clause.

THE PROBLEMATIC LEGAL NATURE OF THE ‘KAGAIIEPEK AIKHY’
FORMULA IN ROMAN PAPYRI

‘Kabamep ék Sikng is, without any doubt, the most important legal formula used in
Egyptian legal papyri during the Roman period,' for it can be found in all sorts of
contracts, from obligational (loan, selling renting, promises, etc.) to real-state con-
ventions (cessions of land), as well as matrimonial agreements or donationes mortis
causa, just to mention a few.

In addition to the aforementioned examples, the formula was clearly used all
throughout the Roman period, from the annexation of Egypt as a Roman province
(31 BC) to the latest documents of the Byzantine era (7th century AD), and there
are testimonies of it geographically widespread all along the Egyptian territory. Fur-
thermore, it can be found not only in Ptolemaic papyri, but also in epigraphical
documents all around the maritime Greek domains.

* The oral version of this paper was presented in the Humboldt-Kolleg ,Neue Grenzen — New
Frontiers“ (Budapest 2018) in German, under the title: ,Erste Indizien einer Anwendung von Exe-
kutivtiteln im rémischen Agypten” The author developed this research in the frame of he Spanish
National Research Project PGC2018-096572-B-C22 (“Leyendo Vidas: Religion, Derecho y Sociedad
en los papiros de las colecciones espafiolas”).

L «Clest sans doute la plus importante des clauses contractuelles qui apparaissent dans les papyrus
grecs d'Egypte» (Modrzejewski 1963, 114).
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But despite the great number of testimonies and the variety of the documents in
which the formula is found, its exact nature, meaning, and legal function have been
recently under discussion among romanists.

This may be surprising, since for a long time its use had been a settled and undis-
cussed matter: since the first time the clause was identified (1843 edition of PLeid.
0?) and after the first detailed studies were done about it (Dareste,> Wachsmuth,*
Revillout,” Goldschmidt,® and especially Mitteis’), legal scholars were almost
unanimous in considering it an ‘enforcement clause, that is to say, a formula that
allowed the creditor to seize the debtor and his belongings in case the latter had not
accomplished his or her obligations included in a contract.

According to this interpretation, the approximate meaning of the expression
‘kaBamep €k Sikng could be: ‘(the execution will take place) as if a verdict was an-
nounced’® In other words, the creditor could enforce the contractual obligations
without having to resort to a judge in order to obtain a previous verdict in his
favour. Therefore, the inclusion of a kaBamnep éx dikng formula into a document
would make the contract turn into what German scholars used to call an ‘Exeku-
tivurkunde), nowadays ‘vollstreckbare Urkunde’ - or a document that allows the
direct enforcement of unfulfilled obligations without the intervention of the court.

This view was developed by scholars such as Hitzig,” Brassloff,'® Schwarz" or
Jors,'? and followed afterwards by research done by later generations like Wenger,"
Taubenschlag,' Seidl"® or Cantarella.'s

But, as said, more recent Roman Law studies have put this generally assumed
interpretation under discussion. One of the main critics is based on the fact that
Roman legal sources of the Imperial period seem to limit or even banish direct
enforcement practices (in this sense mainly Kaser'’). But if it were truly the case, it

2Leemans 1843, 81; on this work see Mitteis 1891, 402 nt. 4; Velissaropoulos-Karakostas 2011,
423-424.
3 Dareste 1884, 362-376.
4Wachsmuth 1885, 283-303.
5Revillout 1886, 73.
6 Goldschmidt 1889, 352-396.
7 Mitteis 1891, 402.
8So for example David and Van Groningen 1965, 44 fn. 12. See nevertheless below other transla-
tion options.
° Hitzig 1895, 59-62.
19 Brassloff 1900, 374-381; idem 1902, 1-25.
' Schwarz 1911, 70-136.
1276rs 1919, 12-18.
13 Wenger 1925, 319-321; Wenger 1953, 797.
!4 Taubenschlag 1955, 531-537.
15 Seidl 1962, 99-102.
16 Cantarella 1965, 30-37; specific bibliography on this question in Cantarella 1965, 35 nt. 100.
17Kaser 1971, 330 nt. 4, 5 and 6, with commented bibliography on the topic.
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would be then very difficult to explain why the kaBdmnep €x Sikng formula managed
to become so long-lasting and geographically so widespread.

In order to explain this apparent contradiction of the sources, an original (and
quite successful) new interpretation was proposed by German scholar H.J. Wolft
in 1970:'® the expression ‘kaBamep €k Sikng would have been created by Ptolemaic
notaries about 170 BC, the hypothetical date in which the traditional Ptolemaic
judicial system based on dicasteria was apparently substituted by a new one based
on the chrematistai-courts; but also the chronological point from which a sudden
increase in the number of papyri containing the kaBamep €x dikng formula can be
attested.

Ptolemaic notaries, according to Wolff, would have added the ‘kaBanep éx dikng
formula to the ‘praxis clauses’ of the documents, in order to expressly clarify that,
despite the derogation of the dicasteria, enforcement could still be carried out ac-
cording to the old system (‘kaBdmep ¢k dikng meaning accordingly: As one did
when bringing a dikn to the dicasteria’). The formula would, therefore, resort to an
analogy, not to a legal fiction."”

METHODOLOGICAL PROBLEMS AND LACK OF TEXTUAL
TESTIMONIES OF THE USE OF THE FORMULA IN DAILY LEGAL
PRACTICE

But all these perspectives suffer from some exegetical limitations: first of all, the
‘apparent’ contradiction between Roman Law and papyrological testimonies may
be explained by the methodological prejudices by means of which Kaser and other
romanists approached the papyri, since there is only a ‘contradiction’ if you assume
an exegetical perspective that forces every document in the Roman Empire to match
the pandectistic conception of Roman Law —a methodological burden that did not
determine the papyrological studies of Mitteis’ generation, as above commented. On
the contrary: the enforcement procedure of executive documents in Roman Egypt is
well-known and widely attested (‘Mahnverfahren, via dtaotoAkdv, intervention of
the mpaktwp xevik®v, évexvpaoia and afterwards éupddeia of the goods, possibility
of avtippnotg, etc.).” A prejudice-free exegesis of legal documents of Egypt under
Roman rule displays an accepted, widespread daily practice that does not seem to
come into conflict with any official regulation.

8 Wolff 1970, 527-535. The German scholar had also previously supported the traditional view
of the formula as producer of ‘Exekutivurkunden’ (see Wolff, ‘Die Praxisklausel in Papyrusvertrigen,
1961, 102-128).

1Y Wolff 1970, 535.

20 See for all Rupprecht 1994, 149-150, with related bibliography.
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Besides, we possess numerous testimonies of enforcement clauses (npa&ig) with-
out the kaBamep éx dikng-Formula, whose executive character is not under dis-
cussion; it is therefore not surprising that some scholars, sharing Wolft’s exegeti-
cal doubts and lacking other textual testimonies, consider the ‘kaBamep ék dikng
formula nothing more than a mere Floskelklausel,” an empty formality inherited
from previous times but with no real effect in Roman legal practice.?? The formula
‘kaBamep €x dikng would be nothing more than an empty formal clause, whose
survival in legal documents was only due to the well-known formal rigidity of doc-
umentary papyri;* that would also explain the presence of a clause that ‘apparently’
collided with imperial Roman Law.

It is nevertheless important to point out that all these researches were based, on
the other hand, on a restricted number of testimonies, since until the moment there
has been no scientific attempt to collect a comprehensive corpus of all the papyri
containing the ‘kaBamnep €k dikng formula, in order to obtain a complete and there-
fore reliable overview of the whole textual basis. It is indeed significant that WOLFE
himself had to admit the ‘tentative character’ of his proposal, «being restricted en-
tirely to circumstantial evidence».*

Besides, all these discussions about nature, function or survival of the ‘kaBamnep
¢k 8ikng’ formula under Roman rule stumbled upon the same obstacle: they have to
stand on theoretical conjectures or legal speculation, since there is no textual testi-
mony of the use of the formula in daily legal practice. In other words: even though
the formula is to be found in hundreds of legal documents all along the Roman
period - and being to our disposal so many documents describing the enforcement
procedure —, until now there is no official proceeding, imperial constitution, ju-
risprudential text nor literary source that describes the application of this specific
formula in legal practice and its hypothetical legal consequences: a creditor avoid-

2In Schwarzs own words (Schwarz 1911, 73-74): “Ob den Worten ‘kabamep éx Sikng in sol-
chen Fillen eine exekutive Wirkung auch zukam, erscheint aber als sehr zweifelhaft und ich méchte
vielmehr meinen, daf3 dieselben als blof3e Floskel zu beurtelien sind”

22In this sense Meyer-Laurin 1975, 204; Primavesi 1986, 112-113; Llewelyn 1994, 215-218; Rup-
precht 1994, 143, 184. Meyer-Laurin 1975, 204 even comes to the conclusion that between the Greek,
Ptolemaic and Roman testimonies of the ‘kaBdamep ¢k Sikng’ formula there is no connection, “aufler
einer zufilligen Ahnlichkeit des Wortlauts”; a conclusion that surely exceeds the cautious interpreta-
tion of Wolff himself (in this sense see Grotkamp 2018, 150: the discussion aroused by Wolff should be
considered “eine Randfrage”).

2 “It bears witness to the stability of the documentary style throughout the centuries” Wolff 1970,

535.
2 Wolff 1970, 527: “I should not, of course, conceal its tentative character. Being restricted entirely
to circumstantial evidence, a hypothesis is all I am able to offer...”; “I am fully aware of the hypothet-

ical character of my proposal..”, (533); “With all the reserve imposed on us by the scantiness of our
sources...” (534).



Textual Evidences of the Executive Legal Effects + 93

ing the judge and proceeding directly against the goods (or person) of the debtor,
thanks to the insertion of a ‘kaBdmep €x Sikng formula in the contract.

Being such an interesting question still open,® in the past years I have been gath-
ering and studying all testimonies of Roman papyri containing ‘ka@dmnep ék dikng,
as well as all the Ptolemaic and Greek precedents, not only in papyrus but also in
legal epigraphy and literature. Although this research is about to be finished and
its final results will be soon published, it can already be stated that a first exegetical
analysis of the corpus has been very fruitful, since in my opinion, it is now already
possible to provide, for the first time, a textual evidence of the legal meaning of
the ‘kaBdmep €x Sikng formula and its consequences in daily legal practice in early
Roman Egypt. The aim of this paper is thus to identify these testimonies in order to
add some more exegetical clues to the problem of the legal nature and real applica-
bility of the ‘kaBamep ék dikng formula.

‘KAOAIIEP’EK AIKHY’ IN THE MARRIAGE ZYTXQPHZEIZ
OF AUGUSTAN ALEXANDRIA

A textual evidence - or at least, a significant trace - of an effective application of the
‘kaBamep ék Sikng formula and its specific meaning can be detected, in my opinion,
in the Alexandrian marriage ovyxwproeig of Augustan times.

As it is well known, these documents were extracted from mummy cartonnage
discovered in the Abusir el-Meleq (former Busiris) excavations, conducted by Otto
Rubensohn between 1903 and 1908. The cartonnage were sent to Berlin, where
Schubart was in charge of the extracted papyri. At the moment the papyri were

% See in this sense already Modrzejewski 1963, 116: “Il semble cependant que le probléme posé
par la Praxis-Klausel ne soit pas épuisé [...] Cest dire assez que la discussion sur la praxis est loin
‘étre close®; and again Modrzejewski 1970b, 326: ,,Tout le probléme de la clause exécutoire mériterait
dailleurs une étude densemble nouvelle“; Cantarella 1965, 31 confirms ,,la necessita di riesaminare il
problema sotto la luce gettatavi [by Wolft]“; Rupprecht 1967, 104: ,,eine ausfiirhliche Behandlung der
damit zusammenhangenden Fragen, auch aufgrund der Inschriften, wire dringend zu wiinschen®, uid.
también ibid. 106; Hengstl 1976, 343: ,,Zu dieser bedeutsamen, grundsitzlich sicherlich zutreffenden
These bestehen immer noch oder ergeben sich immer wieder Einzelfragen, die zu gesonderter Erorter-
ung anregen, allerdings auch den Wunsch nach einer profunden, insbesondere auch die epigraphis-
chen Quellen beriicksichtigenden Gesamtuntersuchung dieses Themas wecken; Mitthof 2009, 221:
»Die hier behandelten Papyri werfen Fragen auf, die zwar das Verfahren der Zwangsvollstreckung im
ptolemiischen und frithromsichen Agypten betreffen, meines Erachtens aber auch fiir das Verstindnis
der Pfindungspraxis in der Poliswelt von Relevanz sind und daher am inschriftlichen Material ge-
priift werden sollten®; Jordens 2012, 400: ,,Den unbefangenen Historiker und Papyrologen lassen diese
Ausfithrungen zunichst perplex zuriick, steht ihm doch unmittelbar eine ganze Reihe von Fillen aus
dem Vertragswesen vor Augen, in denen die Fiktion eine nicht unwesentliche Rolle spielt“. Even Kaser
himself, after expressing his own doubts on the nature of the formula, still considered the matter far
from being solved, cf. Kaser and Hackl 1996, 624.
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expected to come from Abusir el-Meleq or other from its vicinity, but instead, the
extracted papyri were about to reveal a great discovery: a part of the new docu-
mentation came from the city of Alexandria. In other words, for the first time, we
had documents produced in one of the most important cultural, political and legal
placemarks of the whole Ancient Egypt, at the very beginning of Roman rule. The
publication of those texts in the fourth volume of BGU (1912) logically aroused
great expectations among specialists.?

Among those Alexandrian texts there is a group of marriage contracts, which
were written up in the form of a cvyx@pnotg, that is to say, private nuptial conven-
tions written up following the model of a judicial transaction.”” In particular, those
marriage agreements of interest for the present study are BGU IV 1050, 1051, 1052,
1098 and 1101.%

In these nuptial agreements the obligations of husband and wife are recorded in
detail, and - following the old Ptolemaic tradition even since PEleph. 1, the oldest dat-
ed preserved documentary papyrus, which by the way already contains a ‘kaBarnep €x
dikng formula - fines are provided for both of them in case of breach.” The relevant
information for this study is preserved in this part of the cuvxwpngig text.

Let us begin with the husband’s obligations: in case of unfulfillment on his side,
the wife can resort to the mpa&ig clause of the agreement, by means of which the
recovery of the dowry can be enforced ‘kaBdmep ék Sikng. Let’s take a look at BGU
IV 1050 (12-11 BC, 1. 11-19) an example of this:

26 See Schubart 1913, 35-131, where the author describes the discovery in detail; on its signifi-
cance see also Brashear 1996, 367-368. Wolff 1939, 34, refers to them as the ‘well-known marriage
ovyxwproelg of Alexandria.

%7 0On ovyxwpnotg als document type see for all Wolff 1978, 91-95, who defines them as ‘gerichtsno-
tarielle Urkunde’. They would have originally consisted in real judicial transactions, but with the pas-
sage of time they would have evolved to become an abstract contrat model, destinated to be filed
upon the Katalogeion of Alexandria (see examples of these two types of cuyxdpnotg in Preisigke 1915,
v ‘ouyxwpnotg, 161). The documentation procedure of nuptial agreements by means of this type of
document is a discussed matter among scholars, for it suggests a double formality while documenting
marriages: first ovyxwpnotg and then a subsequent register upon the city’s hierothytai; on this see
Montevecchi 1936, 16; Erdmann 1940, 165 nt. 4; Wolff 1939, 34; Wolff 1978, 29 nt. 90a and 138 nt. 7;
Modrzejewski 1981, 256-258; Yiftach-Firanko 1997, 178-182; Vérilhac and Vial 1998, 18-21; Velissa-
ropoulos-Karakostas 2011, 278-283.

28 For a description of their legal content see Wolff 1939, 34-35. Apart from the here studied tes-
timonies some other different marriage documents were discovered, such as two divorce agreements
(BGUIV 1102 and 1103), a separation between mother- and daughter-in-law after the husband’s death
(BGU IV 1104) and a claim on the recovery of a dowry after a divorce (BGU IV 1105). On these doc-
uments as a whole and on their value as source of information about Greek-Egyptian marriage law
under Augustus see Vérilhac and Vial 1998, 15-28.

2 On the relationship between this kind of penal clauses and the freedom of divorce in the context
of Roman law see Urbanik 2016, 1044. The author studies specifically BGU 4 1050 in relationship with
the imperial constitution of Alexander Serverus in Cod.Iust. 8,38,2 (223 AD).
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(...) TOV Alovbolov ameoxn-
KOTA TIV TIPOKELHEVIY QEPVIV TPEPELY Kal
ipatiCer v Iowwpav ©¢ yovaika ya[petnyv]
Katd SUVApLY Kal pr) KAKOVXELY avThv und’ v-

15 BpiCewv und’ eypariew pnd’ dAANY yovaika
EMELOAYELY 1] EKTIVELY TTV QEPVIV OV 1plo-
Aig tAg pd&ews yvopévng £k e avtod
Atovvoiov kal €k TV dTapXOVTWVY adTH TAVTWY
kaBdmep &y Sikng (...)

191 ¢k

“(They marry on the understanding that) Dionysios, taking the aforementioned dowry,
supports and clothes Isidora as befits a married woman, according to his means, and
that he not mistreat her or abuse her or throw her out or bring another woman into (the
house) or (if he does), he pays back in full the dowry plus 50 percent, there being the right
(to Isidora) to exact payment from the same Dionysios* and from all his possessions as
if by a court judgement™ [...]”

As it can be seen, the agreement provides the wife with a typical npa&ig clause, in
which the type of enforcement is qualified by a ‘kaBdmnep €x dikng formula, as in
a great number of Roman documentary papyri containing npa&i clauses. And the
same model of enforcement clause including a ‘kaBdmnep €k Sikng formula is also
followed in all the other marriage ovvxwopnoeig of Augustan time; little modifica-
tions are only due to the specific details of each individual agreement:

30 The expression ¥k Te adTod’ refers to the personal execution on the body of the debtor; in this
sense, the text could also be translated as: ‘there being the right (to Isidora) to exact payment from Di-
onysios himself’ About personal execution see Weiss 1935, 1935, cols. 56-59; Mitteis 1891, 445-446;
Rupprecht 1994, 149-150, with bibliography. A very good summary in Ev. Woess 1931, 426. See also
Seidl 1962, 103; Modrzejewski 1962, 78.

31 Text translation by Grubbs 2002, 124-125. For other translation examples of the ‘kaBdmep €k
Sikng formula, see Jors 1919, 13 nt. 1: ,,wie aus einem Urteil, ,,als ob er einen Prozef} verloren hitte®,
~ebenso wie ein Urteil“; Wenger 1953, 797: ,,[...] der Verpflichtete sich fiir den Fall der Nichterfiillung
der Obligation unter Verzicht auf ein weiteres Prozef3verfahren sofort der Exekution wie ein rechtsk-
raftig Verurteilter unterwirft; Modrzejewski 1963, 115: ,comme a la suite d’'une sentence judiciaire”;
Kaser 1975, 330 nt. 4: ,wie aus Urteil*; Platschek 2013, 273: ,,come sulla base di una sentenza®
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BGU1V 1051, 30-14 BC, 1. 20-28:

20 [...] 7 éxt[1-]
Vev adTov Te Kai Ty Aldvpny mapa-
Xpfiua TNV TPOKEUEVIV QPEPVIY OV
froia tig mpdgew yewvopevng
Tf] Avkaivy €k Te avtod Tépakog kal

25 ¢k TAG évyvov Adhung kai €& £vog o0
£av a0TOV aipfjtan kai €k T@V Dapyov-
TwV avToig Tavtwy kabdamep £y Si-
kNG [..]

271 éx

BGUIV 1052, 13 BC, 1. 18-22:
fj éxtiv[ewv] mapaypfjpa TO epvaptov
ovv Nuoia] g mpakewg yvouévng
20 £k Te [avt0]D Aol wviov Tod ITrolepaiov
[kai] €k T@V dapyOvVTwv advtd mdv-
[twv ka]Bdamep €y Sikng [...]

221 éx

BGU 1V 1098, 19-15 BC, 1. 27-32:

...... 1.... gav 8¢ t[L tovTtwy TapaPai-]
[vn, éxtiv]ey adTOV Map[axpiipa TNy TpoKeL-]
pévNY @epviy ovv fufoAiat Tig mpdgewg]

30 [yewv]ou[¢]vng Tit AmoAw[vapiwt €k Te av]tod
Tp[vew]vog kai ¢k TOV O[mapxovTw]v av-
oD vty kabarnep £y 8[ikng [...]

321 éx

BGUIV 1101, 13 BC, 1. 12-14:
(12) [...] 1§ éxtiv(ew) v @epvi(v) ovv f(juoiiat)
Tfi(6) Tpd&(ews) ygwo(uévng) tfi Ato(vuaiar)

€k Te adTod Appw(viov) kol £k TOV

omapx(évtwv) av(tod) maviwv
kaB(dmep) £x Six(ng) [...]

“[...] or (if he does), he and Dydyme
pays back immediately the handed
dowry plus 50 percent, there being the
right to Lucaina to exact payment from
the same Hierax and from Dydyme’s
security and from one of them chosen
by her and from all his possessions as if
by a court judgement [...]”

“[...] or (if he does), he pays back im-
mediately the dowry plus 50 percent,
there being the right (to her) to exact
payment from the same Apollonius son
of Ptolemaios and from all his posses-
sions as if by a court judgement |[...]”

“[...] but if (the husband) commits
any of these, he pays back immediate-
ly the handed dowry plus 50 percent,
there being the right (to her) to exact
payment to Apollonaria from the same
Triphon and from all his possessions as
if by a court judgement [...]”

“[...] he pays back the dowry plus 50
percent, there being the right to Dio-
nysia to exact payment to Apollonaria
from the same Ammonios and from all
his possessions as if by a court judge-
ment [...]”

But the relevant information for this research is revealed while reading the docu-
ment text just after the npa&ig clause, where the wife’s obligations are recorded and
accordingly also her husband’s prerogatives in case of unfulfillment on her side.

Let’s take again BGU IV 1050 as a sample:
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kat v 8¢’ Towdwpav prte amo-

20 xoltov prte dpripuepov yeiveodat &mo Tiig

Atovvaiov oikiag dvev tiig Atovvai[ov] yvaung

unde @Beiperv TOV oikov und’ dAAw &vdpt

ovveival fj kai adTiv TodTwv Tt Stampafapé-

vnv kpBeioav otépecBat TiG Qepviic.

“And (on the understanding that) Isidora does not sleep away or be away for a day from
Dionysios’ house without Dionysios” approval, or damage the home, or be with another
man, or (if she does), after being judged guilty of having done so, she is deprived of her

dowry.*

The comparison between the legal positions of husband and wife reveals an abso-
lutely precious information: while the wife, as it was already stated above, is legally
entitled to act directly against her husband in case of breach of contract on his side,
the husband, on the contrary, can deprive his wife of the dowry only after having
obtained a judicial decision in his favour, proving her guilty (‘kpi9¢ioa’).

Just like the mpa&ig clause in favour of the wife recurs in all the other Alexandrian
ovyXwpnoeLg, also this opposition between ‘kafdmep ék Sikng and the passive aorist
participle of kpivw is included in all the marriage agreements:

BGU1V 1051, 1. 32-35:
fj kol a0V TovTWV Tt Stampa&apév(nv]
kplOeloav [kai] TépecBal TG Qepviig Xopig
10D TOV mapanaivovta évéxeabat T@

35 wplopévy TPooTipw

33. L. <o>TépecBat 34. 1. mapaPaivovta

BGU1V 1052,1. 29-33:
[...] fj kal avTNV

30 tovut[w]v Tt Stampagapévny kpibicav
otépecal Tod epvapiov xwpig Tod
Tov mapaPaivovrta évéxeoBat kai T¢
WPLOPEVW TPOCTIHWL.

30. 1. kpiOeioav

BGU1V 1098, 1. 39-40:
[¢av] 8¢ T TovTwy émderyBi) molodoa
40 [pBeioav] gxépecBan adTV TG PepViig

32 Translation by Grubbs 2002, 124-125.

“[...] or if she does, after being
judged guilty of having done so, she
is deprived of her dowry, and besides
she, as an offender, will be subjected
to the provided fine”

“[...] or if she does, after being
judged guilty of having done so, she
is deprived of her dowry, and besides
she, as an offender, will be also sub-
jected to the provided fine”

“[...] but if it is proved that she has
done so, after having been judged she
is deprived of her dowry”
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BGUIV 1101,1. 17-18:

(17) fj xai avTi(v) TovTWV <T1> Stompakapé(viv)  “[...] or if she does, after being
kptO(gioav) otépeaBat Tod pepva(piov) xwpig judged guilty of having done so, she
oD TOv mapaP(aivovta) €véx(eoBal) t@ is deprived of her dowry, and besides
wp(topévy) mpoot[iju(wt) she, as an offender, will be also sub-

jected to the provided fine”

Although in BGU 4 1098 y 1101 the term ‘kptO¢icav’ has been restored or developed
by the editors, the exact syntactical and semantical parallelism between all the nup-
tial ouvywproelg leave no space for doubt about its presence in the text.*

As it has been pointed out, the comparison between the fact that the wife is enti-
tled to enforce directly without any previous judicial decision (‘kaBdmnep €x Sikng’)
while the husband must always take her to court (‘kptBeioa’) first, is very significant.
If we begin by submitting these pieces of evidence to a semantical analysis, the clear
technical (i.e., procedural) meaning of the passive aorist participle of kpivw cannot
be questioned, and so it is understood by scholars, both in their translations* as

(331

well as in the very few cases in which the meaning of the expression: f kai adTVv
tovtwv Tt Stampagapévny kpiBeioav...” has briefly drawn their attention while stud-
ying other problems - such as the substitution of Ptolemaic arbitration by court
procedures® or the history of actio dotalis.*

33 In this sense, if ‘kpiOeioca’ cannot be found also in other Alexandrian synchoreseis must be only
due to their fragmentary state of preservation: in fact both BGU IV 1099 and 1100 are interrupted in
the part of the text where the list of obligations for the wife should begin.

34 Since Alexandrian ouvvywproeig have drawn the scholars™ attention since the very beginning,
there are plenty of translations of the term of interest to this research (‘kptBeioa’): so for example John-
son 1936, 293 § 182: “after trial”; Lewis 1983, 55: “if tried and found guilty”; Hunt and Edgar 1988, 11:
“if guilty of these actions, shall after trial” similar Katzoff 1995, 43; Sherk 1988, 243: “will be judged (an
deprived of...)”; Migliardi Zingale 1992, 33 § 16: “sia condannata in giudizio”; Pestman 1994, 102, n.
23-24: “kpivecBar’: to be declared guilty of having perpetrated - ‘Sianpdoow’ — something”; Brashear
1996, 383: “after having stood trial”; Grubbs 2002, 124: “after being judged guilty...”; Manning 2014,
152: “after trial”. On the other side, Berger 1911, 222 points out the specific use of ‘¢mderx0i (‘to
prove’) together with ‘kpiBeioav’ in BGU IV 1098, a fact that does not leave space for doubts about the
procedural meaning of the participle.

3>Berger 1911, 222 mentions the term ‘kptBeioa’ but only to prove that the old Ptolemaic arbitra-
tion system, to which the marriage legal conflicts were submitted (as documented in PEleph. 1,1. 7-8
and 10, with three arbitrators: ‘¢vavtiov &vép@v tpi@v’) had in the 1st century BC already been sub-
stituted by a judicial procedure. On arbitration in PEleph. 1 see Wolff 1960, 191-223.

36 Hige 1968, 88 is the other author that considers the term ‘kpifeioa’ to have a clear procedural
meaning, although — in my opinion — he understands it the wrong way: Hige considers that the term
‘kptOeioa’ reveals that the woman had to go to court in order to get back the dowry in case her husband
did not want to render it. According to the German scholar, the husband had no reason to bring his
wife to court, since he would be already in possession of the dotal goods in any case. This hypothesis is
however conditioned by Hage’s assumption that there was no specific action for recovery of the dowry
in Hellenistic law (ibidem, 82-83), since the npa&ig clause in favour of the wife would have make it
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The logical deduction is to assume that also the expression ‘kaBdmep €x dikng be-
longs to the same semantic field, and therefore, that also its original meaning must
be strictly procedural. By comparison with the procedural meaning of ‘kpiBeioa,
an appropriate translation of the formula ‘kaBdmep €x dikng seems to be: ‘as if by
a court judgement, that is to say, ‘without having to bring the debtor to trial first.
In this sense is not irrelevant that in three of the documents - BGU IV 1051, 1052
and 1098 - it is specifically stated that the husband ought to give the dowry back
‘immediately” (mapaxpfipa).

This view, on the other hand, is also coherent with the fact that both in Greek
and Roman marriage law the wife has the possibility to get the dowry back from the
husband in case of divorce, as it is well known. This rule, being especially respectful
of the wife’s rights over those of the husband - for the financial and thus social sur-
vival of the woman without husband will depend on the recovery of the dowry -,
matches perfectly the legal difference established in these contracts between the two
parties: while she has the privilege to enforce directly against her husband without
any previous judicial decision (‘kaBamnep €x 8ikng’), he must always bring her to
court (‘kptBeioa’) first, before he can deprive her of the dowry.”

unnecessary (ibidem, 85). Hage’s view is however difficult to accept, for several reasons: although it
is indeed significant that almost all marriage documents include the mpa&ig clause in favour of the
wife (in this sense Mitteis 1891, 435, who considered it to be a general rule), some testimonies such as
PTebt. 1 104 (marriage document of 92 BC, entirely preserved and without npa&ic clause) prove that
the wife beared right to recover her dowry independently of the presence or not of an enforcement
clause (supporting this critical opinion already Modrzejewski 1970a, 58 nt. 26; it must be pointed out
that also in P.Tebt. I 104 appears the term ‘kpiBeioav;, although it is just an editorial conjecture. On this
question see Winter 1933, 119-121; Vérilhac and Vial 1998, 202, nt. 161; Velissaropoulos-Karakostas
2011, 290 and in detail Yiftach-Firanko 2003, 235-237; summary of marriage documents in Monte-
vecchi 1981, cit. nt. 150, 4-6). On the other side, Hige’s interpretation does not match, in my opinion,
with the technical meaning of the term ‘otépec@ar’ (‘deprive of’), used in the papyri to describe the
fact that the husband is forced to go to trial in order to judicially ‘deprive’ his wife of the dowry (on the
technical-procedural sense of ‘otépecBal’ see Hage 1968, 73-75; Modrzejewski 1970a, 56-57; Modrze-
jewski 2011, 267-268. See also ibidern 267 nt. 38 on the esssencial literature relating the controversial
question on the property of dowry goods, which Modrzejewski considers to belong to the wife even
though they had entered his husband’s patrimony; hence the need for the husband to take her to court
in order to judicially prove her unfullfilment - ‘kpiB¢ica’ — and by these means be entitled to lawfully
adquire the dowry, although it may already be in his possession). Yiftach-Firanko 2003, (cit. supra),
232 points out that the mpa&ic had indeed substituted the old judicial procedure against the husband.

37 Modrzejewski pronounces himself for the full compatibility between Roman and Greek legal
policies towards the divorced wife’s protection; see Modrzejewski 1970a, 81, where he studies the legal
Hellenistic traditions and those of Roman law on the base of the Alexandrian synchoreseis: the Polish
scholar speaks of “faktische Kontinuitat landesiiblicher Rechtsgebrauche’, although nuancing: “Von
‘Geltung’ im strengen Sinn des Wortes kann keine Rede sein”. Velissaropoulos-Karakostas 2011, 289
considers that even the famous definition of marriage in Mod., Dig. 23,2,1 could perfectly match both
Roman and Greek coneptions of marriage in this periode.
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The semantical opposition ‘kaBdarmep &k Sikng’ vs. ‘kpiBeioa’ is, therefore, a crucial
piece of information. If this view is correct, it would mean that we have found for
the first time evidence — or at least an indirect one — for the real (and not fictional or
merely formal) executive and procedural meaning of the ‘kaBdmnep ¢k dikng’ formu-
la under early Roman rule, referring to an actual avoidance of the trial. The formula
would be, at least in this case, no ‘Floskelklausel’, but quite the opposite: provided
with full technical meaning, it would grant one of the contractual parties a great
advantage in the moment of enforcement of unfulfilled obligations.

Anyway, one has to be cautious, since the significance of this evidences is restrict-
ed to a specific geographical and chronological space: the opposition ‘kaBdmnep €k
dikng vs. ‘kpiBeioa’ does not take place in any other documents apart from those
produced in Alexandria. In fact, only one other document® can be added to those
studied in this paper, namely SB XXIV 16073, another marriage synchoresis belong-
ing to the same group of papyri originally published in BGU IV - and dated in the
same period of Augustan Alexandria, 12 BC -, but only recently published.”

SB XXIV 16073, 1. 37-38:
fj kai a0ty TovTwV Tt [St]ampaapévnve[...] or (if she does), after being judged guilty of
kptBioav otépeaBat tiig ep[vIfg: having done so, she is deprived of her dowry”

30. L. kpiBeioav

It is also very interesting that in the back side of SB XXIV 16073 we can find the
draft of the document,” in which both the kaBamnep €k dikng formula is to be found
(1. 13), as well as the reference ‘kpt'0(¢icav)’ in line 16.*

Maybe the formal and material specificity of the Alexandrian documents would
explain the fact that only in them can be found the opposition between the contrac-
tual party that can avoid the court and enforce ‘kaBamep ék dikng and the one that
has to wait for a favourable sentence (‘kpiBeioa’) before being entitled to execute his
claim; but they have preserved for us the valuable testimony of the survival, already
under Roman rule, of a ‘kaBdmnep €k Sikng formula with full, procedural meaning,

38 Apart from the above mentioned papyrus, only another remote precedent can be found in P.Freib.
I1I 30 (179 BC), but the document has no ‘kaBdamnep éx dikng formula and ‘kpiBeioav’ is just a conjec-
ture of the editor, due to the poor state of the papyrus. On this other testimony see Hige 1968, 73 and
87; Vérilhac and Vial 1998, 202, nt. 161.

% Edited by Brashear in 1996 (Brashear 1996, 376-378). The editor explains in p. 368 that the doc-
ument remained unedited because it lied under the minor scraps of the papyri edited by Schubart, “to
expend the next 80 years of its existence the way it spent the first 1900 - in oblivion”

40 Edited separately as SB XXIV 16072.

41 For the draft transcription see Brashear 1996, 26 and 373-374; on the whole document see Yif-
tach-Firanko 1997, 178-182.
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still attesting direct executive consequences clearly inherited from the Ptolemaic
and Greek legal tradition.

In any case, it is a very significant piece of information: while, on the one hand,
it seems that in future Roman Egypt the possibility of enforcement did not depend
any more on the addition of a ‘kaBdmnep éx Sikng formula to the mpa&ig-clauses
- and therefore testimonies of the documents including formula would mean no
more than an obvious statement, since superflua non nocent -, on the other hand
the examples above commented may be the last and precious testimonies of a spe-
cific, still technical - and not merely formal - meaning of the wording ‘kaBamnep €x
dixng’ It is in any case an interesting evidence that should be kept in mind in future
researches on the legal nature ‘kaBamnep ék dikng formula and its practical effects.*?
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