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The influences of public law on private law and the correlations
of the corporate social responsibility vs. the human rights

Fabio da Silva Veiga'

Historically, the debate about the existing confrontation between Public and Private Law
dates back to the middle twentieth century, primarily to the decision of the Federal
Constitutional Court of Germany (FCCG) on the Liith case of 1958. Since then, the
discussion has been gaining some space, even being considered the “full
Constitutionalization of Law” (Vergrundrechtlichung des gesamten Rechts), on one hand,
and celebrated as the full accomplishment of the fundamental rights (Alexy, 2009)[1], on
the other.

With the conflict between these two legal spheres (Public and Private Law), the legal
protection of the fundamental rights was extended beyond its subjectivist affirmation,
where individual rights were only confronted with the State. However, from that moment
on, fundamental rights are seen as a consequence of the formation of objective principles,
both determiners of legislative measures and inspirers of the legal order. They meant,
therefore, the application of Law to individuals and, furthermore, allowed for the
interpretation of the precepts of the German Civil Code (BGB) in direct harmony with
fundamental rights. The Drittwirkug (irradiation of precepts) was acknowledged.
Fundamental rights got free from the unilateral orientation towards the governmental
intervention of the time and became universally valid (Grimm, 2006)[2].

Therefore, one might raise the following question: “how would the entailment of private
law be applied to fundamental rights?”. German author Canaris (2003) [3] provides us
with some orientation: the fundamental rights stand immediately given the norms of
private law (dominant opinion), and this perspective is adopted by the FCCG, which has
been trialling with a strong control of proportionality and of prohibition of the excess in
light of the norms of fundamental rights in confrontation with the norms of private law.

In fact, how can we think the confrontation between the norms of Public Law and the
ones of Private Law within Corporate Social Responsibility (CSR) — which, eminently,
are not controlled by the Judiciary? This question is currently debated from the
perspective of the purpose of the CSR: the business ethics. On the other hand, human
rights are consecrated on the international order and its application is unquestionable
within companies. All companies must respect human rights of stakeholders. Hence, is
there any entailment between the norms of Public Law (here, human rights) and the ones
of CSR? This is the debate we intend to present at this conference.
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