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Abstract
This paper examines at what stage of the process of adaptation to European require-
ments the system of criminal justice in Spain finds itself. First, it focuses on its major
achievements regarding the rights of suspects and accused (in particular, the rein-
forcement of the following guarantees: the right to information, the right to interpre-
tation and translation, the right to legal assistance, the right to legal aid and personal
data protection rules) as well as the protection of victims, as reinforced by the promo-
tion of restorative justice. Secondly, the author reflects on areas requiring improve-
ment on which the Spanish legislator might focus its attention in the short term: the
protection of children who are accused in criminal proceedings, the legal treatment of
internal complaints (and whistleblowers) and, finally, the presumption of innocence.
Thirdly, it highlights some failures in the Spanish process of adaptation to European
requirements: namely, delays, non-compliance with EU obligations and the lack of
resources needed to implement required changes.

Keywords Spanish criminal procedure · European standards · Suspects and accused
rights

“The idea of rights is nothing other than the idea of virtue introduced into the
political world (. . . ). There are no great men without virtue; without respect
for rights there is no great people: it can almost be said that there is no society;
because what is a meeting of rational and intelligent beings in which force is
the only relationship?”
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1 Introduction

Not so very long ago, Europe took the path of violence to resolve its controversies
and paid a high price for this. As Robert Schuman pointed out, “A united Europe
was not achieved and we had war.” Having regard to these circumstances, since the
end of the Second World War, Europe has tried to organise an adequate system of
guarantees that will serve to overcome conflicts peacefully. In the field of criminal
procedure, what stands out especially is the work of the Council of Europe, which
has been establishing minimum standards of protection in the criminal area of juris-
diction that States have assumed progressively as their own in their national systems.
For example, the European Court of Human Rights´ jurisprudence has had a double
impact in Spain. First, it has inspired the reform of numerous legal rules that formerly
compromised the citizen´s fundamental rights. This was the case, for example, with
the regulation of communications interception (as seen in Prado Burgallo v. Spain1),
which was so poorly regulated in the Spanish Criminal Procedural Law (namely Art.
579 of the Spanish Criminal Procedural Law, dated 1882) which did not adjust to the
European parameters set by the Court in famous cases such as Kruslin v. France2 or
Huvig v. France.3 Secondly, it has promoted a new reading of various existing Span-
ish laws in accordance with criteria established by the European Court of Human
Rights. Particularly noteworthy is the recent judgment of the Spanish Constitutional
Court regarding the interpretation of Art. 294 Spanish Organic Law of the Judicial
Power, which refers to the procedure for requesting compensation for undue provi-
sional detention. In accordance to European Court of Human Rights jurisprudence
on the presumption of innocence, the Spanish Constitutional Court declared the ar-
ticle null and void because they found it unreasonable to draw any distinction based
on the grounds of an acquittal (be it by reason of a complete lack of evidence or
by reason of proof of the innocence of the accused), as had been customary since
1985.4

Even with this considerable step forward in combination with the recognition of
a high level of protection of fundamental rights in the Spanish Constitution in 1978
(in particular, under Art. 24 of the Constitution), there was still a long way to go,
and in this the growing regulatory activity of the European Union has played a very
important role.

Let us remember that this activity proceeded slowly. The EU legislator´s first
step did not consist of the direct implementation of basic procedural guarantees in
the field of criminal justice. First of all, important instruments were approved and
then implemented (with more or less difficulty in each country) such as the Frame-
work Decisions on the European arrest warrant (2002/584/JHA, of 13 June 2002),
on joint investigation teams (2002/465/JHA, of 13 June 2002), on confiscation or-
ders (2006/783/JHA, of 6 October 2006), on financial penalties (2005/214/JHA, of
24 February 2005), on the exchange of information on criminal records among EU

1ECLI:ECHR:2003:58496/00.
2ECLI:ECHR:1990:11801.
3ECLI:ECHR:1990:11105.
4ECLI:ES:TC:2019:85, already applied by the Supreme Court among others, in ECLI:ES:TS:2019.
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countries (2006/960/LHA, of 18 December 2006) and on recognition of judgments
(2008/947/JHA, of 27 November 2008), among others. Only once all these neces-
sary tools, guaranteeing mutual recognition in judicial cooperation among Member
States, were developed and implemented, was a second step undertaken. This oc-
curred because, when strengthening mutual recognition through use of these varied
tools, important barriers were encountered, many of them due to unequal existing
national standards of procedural rights in criminal proceedings. To overcome these
obstacles, work was started on the harmonisation of criminal procedural guarantees,
using the roadmap set by the EU Council Resolution of 30 November 2009.5

In this second stage, the European legislator does not seek to implement a single
European criminal procedure, but rather a series of basic rules that are to serve as
a common minimum standard for all European legal systems. Nevertheless, at the
end of the day, the truth is that, although each country continues to maintain its sin-
gularities, a deeper harmonisation has been achieved in criminal procedural matters
(in the words of the Council, the systems are now more “equitable”), in such a way
that little by little the differences among the different Member States are becoming
blurred.

Three aspects define, in my opinion, this harmonisation process: (i) reinforcement
of the essential guarantees of suspects and accused; (ii) more participation on the part
of parties in the criminal procedure and (iii) special protection for the most vulnera-
ble, especially victims and minors.

Before moving to the core of this article, it should be recalled that the compromise
reached by the European Union in the protection of fundamental rights in the crim-
inal field is especially remarkable considering the trend followed by several western
democracies in recent years, particularly since the terrorist attack that took place in
New York in 2001. This drift has generally led to a cutback in fundamental rights for
the security purposes and has even influenced in recent years the European Court of
Human Rights case law. An example of this is given by the decisions taken by the
Court in Murray v. United Kingdom,6 in which it opted for a restrictive interpretation
of the right to silence to facilitate the conviction of those accused of terrorism.

2 Successes implementing European standards in the Spanish
procedure

Although the Spanish model of criminal procedure has not been changed – in princi-
ple – by virtue of these European breakthroughs, its characteristics have been gain-
ing in clarity in step with the advances by the European legislator. Focusing on the
successes in implementing European guarantees in Spain, the great majority of the
changes can be categorised into two groups: (a) changes regarding the rights of sus-
pects and accused; and (b) changes concerning the protection of victims and the pro-
motion of restorative justice.

5C-295/1. Available on: https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2009:295:0001:
0003:en:PDF.
6ECLI:ECHR:1991:18731.

https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2009:295:0001:0003:en:PDF
https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2009:295:0001:0003:en:PDF
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2.1 Safeguarding the rights of suspects and accused7

In accordance with the guidelines given by the Council Roadmap in 2009, the Euro-
pean legislator has been gradually addressing the protection of the rights of suspects
and accused “step by step”8 - although to date the list of Directives is already so
comprehensive that, in my opinion, practically all possible necessary guarantees for
a fair criminal procedure are covered. Let us look then at the way these rules been
implemented in the Spanish legal system.

2.1.1 Information on rights in criminal proceedings (Directive 2012/13/EU, of May
22, 2012, transposed in Spain by the Organic Law 5/2015 and the Law 13/2015)

Even though the Spanish regulation provided considerable guarantees prior to 2015,
the transposition of Directive 2012/13/EU, which involved reforming Arts. 118, 520
and 775 of the Spanish Criminal Procedural Law, improved greatly the protection
of those deprived of liberty. Among other changes, since then, such persons have to
be informed in a clear and understandable way and it has to be done immediately.
The catalogue of their rights that must be communicated and the way to do so has
considerably improved; the duty to hand over a letter of rights in writing has been
imposed. The right of access (not the right of delivery, as stated by the Directive) to
the so-called “essential elements” of the case,9 required to prepare a defence and to
challenge the arrest, is now fully guaranteed.

2.1.2 Right to have a third party informed upon deprivation of liberty and to
communicate with a third person or consular authorities while deprived of
liberty (Directive 2013/48, of October 22, 2013, transposed by Law 13/2015)

Arts. 520.2.e and 520.3 of the Spanish Criminal Procedural Law fully recognise these
rights (with no exceptions) in a way similar to that provided for in Directive 2013/48:
suspects or accused persons have the right to inform a relative (or a person they decide
upon) about their situation and about the place where they are detained or in custody
and they can make a call to a third party in the presence of a police officer or similar
authority appointed by the judge. If the person is a foreigner, these rights include
informing and communicating with their consular authorities.

2.1.3 Right to interpretation and translation (Directive 2010/64/EU, of October 20,
2010, transposed into our legal system by LO 5/2015, of April 27)10

The adaption of Spanish law to European requirements has led to considerable im-
provement in this field, at least on paper (see Arts. 123 to 127 of the Spanish Criminal

7See with more detail on this issue, Arangüena Fanego [2], pp. 6-38, and De Hoyos Sancho [4], pp. 53-87;
also (in English) Jimeno Bulnes [13], pp. 1-20 and Valbuena González [18], pp. 50-54.
8See about this progressive evolution, Aguilera Morales [1], p. 8, reminding one of Jean Monet’s words.
9The concept of “essential elements” has been extensively discussed by the Spanish courts, finally being
clarified by the Constitutional Court in its Judgment 21/2018, of March 5 (ECLI:ES:TC:2018:21).
10For a more detail study of this issue, see Campaner Muñoz [3], pp. 87-104, and Fernandez Carron [6].
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Procedural Law). Access to translation and interpretation has been incorporated as
one of the instrumental guarantees of the right of defence, as an authentic right of the
defendant within the list of guarantees under the new Art. 118 of the Spanish Crimi-
nal Procedural Law.11 It is also recognised at the earlier stages of proceedings, even
at police headquarters: from the first interrogation or in previous conversations with
the lawyer, being guaranteed throughout the course of the procedure, including all
investigative activities and, of course, the oral trial. In particular, with regard to trans-
lation, the obligation is foreseen of translating all documents that are “essential” to
guarantee the right of defence (with some exceptions)12 and to do so within a reason-
able period, the applicable procedural deadlines being suspended in the meantime.
The right to these translations is waivable, unlike the right of interpretation (under
Art. 126). It is also worth mentioning that the provision of these two services is to
be free of charge with the costs borne by national administrations regardless of the
outcome of the proceedings. Finally, although this step came late, a single Register
of Sworn Translators and Sworn Interpreters has been created (see Art. 13 of the
Spanish Royal Decree of 4 August 202013), following the indications of the Direc-
tive.

2.1.4 Right to legal assistance (provided for in Directive 2013/48, of October 22,
2013, mentioned above and transposed by Law 13/2015)14

This guarantee is one of those which has been most strengthened in Spanish law as a
result of European influence, even though before 2015 it had already enjoyed exten-
sive recognition, including the general rule of mandatory provision of legal assistance
(excluded only in cases of minor offences). The most outstanding consequence may
be the express recognition of the right to a confidential interview with a lawyer even
before making a statement at the police station or before being taken to the prosecutor
or to the judge (Art. 520.6.d of the Spanish Criminal Procedural Law). Other appre-
ciable changes are the reduction of the time within which legal aid must be provided
ex officio to a detainee (from 8 to 3 hours), the express recognition of the confidential
nature of their communications (as to which see Art. 520.7 of the Spanish Criminal
Procedural Law) and the setting of the requirements as well as the cases in which the
waiver of this right is allowed – for example, in cases concerning road safety – (as to
which see Art. 520.8 of the Spanish Criminal Procedural Law).

11Ortega-Herráez & Hernández Cebrián [16], p. 109, in a study also about the transposition of the Directive
in Austria, Belgium and Italy.
12The Spanish Supreme Court has interpreted this requirement set in the Directive in a different (and re-
strictive) way, so that in order to consider a violation of the right of defence it is necessary not only the lack
of translation of an essential document but also that this defect produces a material self defencelessness to
the accused person (ECLI:ES:TS:2016:18 and ECLI:ES:TS:2019:471, among others). See more in detail
about this issue, Vidal Fernández [19], pp. 88 and ff.
13Spanish Royal Decree 724/2020, 4 August (BOE núm. 212, 6 August). See on: https://www.boe.es/
buscar/act.php?id=BOE-A-2020-9271.
14With more detail see Gavara de Cara [9], pp. 71-118.

https://www.boe.es/buscar/act.php?id=BOE-A-2020-9271
https://www.boe.es/buscar/act.php?id=BOE-A-2020-9271
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2.1.5 Right to legal aid (provided for in Directive 2016/1919, of October 26, 2016,
transposed by Law 3/2018, of June 11, which modifies the Spanish Legal Free
Aid Act)

In this writer’s opinion, the most outstanding novelty in Spanish law is the com-
mitment to guarantee effective assistance ex officio. This does not end with the mere
designation of a lawyer: as has been stated for years by the European Court of Human
Rights, “mere appointment does not guarantee the effectiveness of their assistance”
(Kamasinski v. Austria15). Thus any beneficiary of this right can request the replace-
ment of the designated professional if they believe that this is justified (Art. 20 of the
Spanish Legal Free Legal Aid Act). The coverage of this right has been extended to
minor crimes, provided certain legal requirements provided are met, and the protec-
tion of the most vulnerable has been reinforced (see Art. 1 of the Spanish Legal Free
Legal Aid Act).

2.1.6 Personal data protection in criminal proceedings (Directive 2016/680, of April
27, transposed by Organic Law 7/2021, of May 26)

The new Spanish law passed recently in May 2021 effected a considerable level of ho-
mogenisation of guarantees, facilitating a high level of protection of natural persons
insofar as concerns the management of personal data handled in criminal proceed-
ings, in particular from increasingly common security threats in national or transna-
tional contexts. In line with the requirements provided for by the Directive, after
setting out the principles that govern the processing of personal data (Art. 8), the new
law has established the procedure and time limits for storage and review (Art. 6) and
has recognised the rights of the data subject (as to which, see Arts. 20 to 26: govern-
ing information, access, rectification, erasure and certain exceptions in the exercise
of these powers).

2.2 Protection of victims and promotion of restorative justice (Directive 2012/29,
of October 25, 2012, transposed by Law 4/2015, of April 27, which approves
the Spanish Statute of the Victim16)

Although - exceptionally in Europe - in Spanish criminal procedure, the victim al-
ready had the option of intervening as a private accuser, enjoying a number of numer-
ous powers,17 the Spanish Statute of the Victim represents a very significant advance
in the protection of this right, by offering a comprehensive treatment of their status.
Starting from a broad concept of a victim (with special attention being paid in this
regard to the most vulnerable – see Art. 2), the new text provides a list of rights (see
Arts. 4 to 10) and regulates victims’ participation in criminal procedures, extending
the powers they enjoyed traditionally as private accusers. Out of all of the novelties,

15ECLI:ECHR:1989:168:A.
16This push to restorative justice has also been promoted by the Committee of Ministers of the Union in
its Recommendation of 3 October, 2018 (CM/Rec (2018) 8). See also in the same sense, Recital XXVII of
the Preliminary Draft of the Spanish Criminal Procedural Law of November 2020.
17Vid. Gascón Inchausti & Villamarín López [8], p. 609.
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let us give here just a few examples. First, victims’ participation in the enforcement
stage (as to which, see Art. 13), in which they may be informed of the resolutions
taken during the procedure, depending on the type of crime and on whether they had
previously requested it. Second example: their power to request certain measures be
taken regarding individuals released on parole in order to guarantee their safety or to
subsequently facilitate later civil liability issues.

The new Statute also boosts restorative justice in solving conflicts between victim
and offender (see Art. 15 of the Spanish Statute of the Victim). Several characteris-
tics are attributed to criminal mediation in this Law: voluntariness (to the point that a
victim can revoke consent to participation in mediation at any time – see Art. 15.3),
respect for the rights to defence, confidentiality and for the need for prior recogni-
tion of the facts by the offender. Intrajudicial criminal mediation in Spain has shown
good results in practice, as is shown by data from the General Council of the Judi-
ciary on this issue (dating from 2015): from 1881 mediations held, 79.2% ended with
an agreement.18 Despite the general scope given to the criminal mediation, Spanish
Law proscribes it in certain cases:19 in particular, in the field of “gender violence”
in criminal procedures for adults (under Art. 87ter.5 of the Spanish Organic Law of
the Judicial Power). This exclusion complies with the requirements set by EU Frame-
work Decision 2001/220/JAI as confirmed by the European Court of Justice in Case
C-483/09 Gueye and Salmerón Sánchez v Spain.20

3 Opportunities to adapt our criminal procedure to European
requirements

Having analysed major achievements, let us now focus our attention on possible areas
of improvement on which the Spanish legislator could work in the coming years so as
to accommodate the Spanish criminal justice system to recent European Directives.
We could mention, in particular, the following four areas: the protection of juveniles,
internal complaints, the presumption of innocence and the decision to entrust the
pre-trial stage to the Public Prosecutor.

3.1 The protection of juveniles

Although the essential guarantees implemented recently in the Spanish Criminal Pro-
cedural Law (in particular, in Arts. 118 and 520 of the Spanish Criminal Procedural
Law) – in accordance with the European requirements – also apply in procedures
concerning juveniles (regulated by the Spanish Organic Law on Juveniles 5/2000, of
12 January 2000), given its subsidiary nature, some changes could be effected to im-
prove the current regime in conformity with Directive 2016/800/EU, of May 11 on

18Véase en: https://www.poderjudicial.es/cgpj/es/Temas/Mediacion/Datos-mediacion-intrajudicial/
Mediacion-intrajudicial-en-Espana-datos-2015.
19With the opposition of the great majority of the doctrine: see, among others, Fernández López [7], p.
370 and Manzanares Samaniego [15], p. 131.
20ECLI:EU:C:2011:583.

https://www.poderjudicial.es/cgpj/es/Temas/Mediacion/Datos-mediacion-intrajudicial/Mediacion-intrajudicial-en-Espana-datos-2015
https://www.poderjudicial.es/cgpj/es/Temas/Mediacion/Datos-mediacion-intrajudicial/Mediacion-intrajudicial-en-Espana-datos-2015
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procedural safeguards for children who are suspects or accused persons. In particular,
it would be desirable to reinforce the following rights of the minor: (a) their right to
information, adapting it to the needs of minors (guaranteeing, among others, more
accessible and friendly language and the intervention of qualified personnel to attend
to their needs); and (b) their right to be heard throughout the course of the process. It
would be appropriate if the aforementioned Organic Law also expressly recognised
(a) their right to translation and interpretation; and, finally, (b) their right to a le-
gal defence, guaranteeing public and effective assistance during both declaratory and
enforcement proceedings.21

3.2 Internal complaints (in accordance with minimum standards regarding
“whistleblowers”)

According to EU Commissioner Jourová, Directive 2019/1937 of October 23 on the
protection of persons who report breaches of Union law, (the transposition of which
was due before December 2021) establishes a change “in the rules of the game”
on this issue, extending its effects beyond the sphere of the European Union. In
Spain, the Preliminary Draft of the Spanish Criminal Procedural Law of Novem-
ber 202022 has been influenced by this new European requirement, providing in Art.
528.6 thereof that, in the event that, in either the public or private sphere, an internal
complaint is made, the “person responsible for the complaint channel” may make
the communication without having to reveal the identity of the “whistleblower”. It is
desirable that these new guarantees are finally consolidated in our legal system.

3.3 The presumption of innocence and protection of the right to remain silent

Even though it is true that both Spanish legislation and case law enshrine high stan-
dards of protection for these two guarantees, the requirements set forth in the Direc-
tive may require, in the writer’s opinion, some adjustments in the Spanish regulation,
especially as regards the presumption of innocence as a standard of treatment.23 In the
writer’s view, the Spanish legislator should pay attention specifically to the following
issues:24

3.3.1 References to guilt by public authorities

The implementation of the rules set by the Directive on this issue has shown itself
to be one of the more problematic issues in relation to the presumption of innocence

21For more information, see Jiménez Martín [12], pp. 126-142, Laro González [14], pp. 3-8 and Pillado
González [17].
22Available at https://www.mjusticia.gob.es/es/AreaTematica/ActividadLegislativa/Documents/
210126%20ANTEPROYECTO%20LECRIM%202020%20INFORMACION%20PUBLICA%20%281%
29.pdf.
23More detail about the adjustment needs of the Member States is found in the Report from the Com-
mission to the European Parliament and the Council of 31 March 2021, which evaluates the degree of
application of Directive 2016/343 in the Member States).
24For more detail, see also Villamarín López [20], pp. 335-353, Guerrero Palomares [11], pp. 164-181,
and González Monje [10], pp. 1-28.

https://www.mjusticia.gob.es/es/AreaTematica/ActividadLegislativa/Documents/210126%20ANTEPROYECTO%20LECRIM%202020%20INFORMACION%20PUBLICA%20%281%29.pdf
https://www.mjusticia.gob.es/es/AreaTematica/ActividadLegislativa/Documents/210126%20ANTEPROYECTO%20LECRIM%202020%20INFORMACION%20PUBLICA%20%281%29.pdf
https://www.mjusticia.gob.es/es/AreaTematica/ActividadLegislativa/Documents/210126%20ANTEPROYECTO%20LECRIM%202020%20INFORMACION%20PUBLICA%20%281%29.pdf
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as a standard of treatment within the Member States. Specifically, in Spain there is
no express reference in procedural laws to the way public authorities may refer to a
suspect or accused person and no effective mechanism has been provided to repair
the possible damage that may occur if the public authority violates the limits required
by the presumption of innocence.25

3.3.2 Information by the media about the course of the proceedings

Although the Directive is silent on this topic, it would be advisable to increase the
level of protection (to the level of other European countries) not only to avoid leaks
from police or from the courts to the press but also to regulate the way in which the
media can report on criminal acts within the margins of respect for the presumption
of innocence. For example, in France, images of suspects cannot be published and
the broadcasting of perp walks is sanctioned; and in Germany the Press Code pro-
hibits the publication of written information or photographs about crimes (see Art. 8
thereof). This issue may have been specially regulated bearing in mind recent reports
from the UE Fundamental Right Agency about the application of the presumption
of innocence in Europe. They show that public opinion generated by news regarding
criminal investigations pressurises and influences the decision of judges in a case;
by way of example, one of the judges interviewed by the UE Fundamental Right
Agency expressed his difficulty in escaping from it with the following words: “If not
(following the wing), public opinion will eat me up”.26

3.3.3 Presentation of suspects or accused (Art. 5 of the Directive)

Legally limiting the use of means of physical restraint on detained persons strictly
to necessary cases is also to be recommended – thus putting an end to the current
practice of our courts, which is usually the opposite; and even on the extra-legal
level, it would be advisable to reform the design of the courts to avoid unnecessary
exposure of detainees or suspects to public opinion.

3.3.4 The right not to incriminate oneself and to remain silent

Although it is true both that our Spanish Supreme and Constitutional Courts assume
that the silence of the accused, in principle, should not be negatively evaluated and
that they agree that such silence cannot serve as the sole basis for a criminal convic-
tion, they have however taken the view that at times that it can be considered an addi-
tional element together with other incriminating evidence to override the presumption
of innocence (Judgments of the Supreme Court of April 24 2008, of July 21 2006;
in a similar sense, Judgments of the Constitutional Court 202/2000, of April 24 2000
and 61/2005, of March 14 2005). To quote verbatim the words of the Supreme Court,
depending on the circumstances, “it may be justified that negative consequences are

25De Hoyos Sancho [5], p. 7.
26UE Fundamental Rights Agency, “Report on Presumption of innocence and the right to be present”,
2021, p. 32. Available on: https://fra.europa.eu/en/publication/2021/presumption-of-innocence.

https://fra.europa.eu/en/publication/2021/presumption-of-innocence
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drawn from the silence when, with objective incriminating evidence in this regard,
an explanation can be expected from the accused”. Therefore, it would be especially
advisable to clarify in Spanish legislation that no consequence can be drawn from
the silence of the accused, in line with the requirement stated by Article 7 of the
Directive.

3.4 The decision to entrust the pre-trial phase of the criminal procedure to the
Public Prosecutor

Although, in Spanish criminal procedure, the investigation stage is assigned to a ju-
dicial authority (called the “juez de instrucción”), there has been in-depth debate
during recent decades around the possibility of incorporating the model of an investi-
gating prosecutor in charge of that first phase of the proceedings. The implementation
of the European Public Prosecutor’s Office – provided for by Regulation 2017/1939
of October 12 2017 (recently incorporated in Spain by Organic Law 9/2021, of July
2021) – may provide particular impulse. The aforementioned Preliminary Draft of
the Spanish Criminal Procedural Law enshrines the new model of investigating pros-
ecutor. Using the European rules as a reference, the legislator has argued in favour
of this legislative option that this change of system represents a requirement derived
from our “belonging to the area of freedom and justice of the European Union” and
that it is necessary for the implementation of the European Public Prosecutor’s Office,
given that it is the “model accepted by the countries in our neighbourhood (. . . ) and
that can already be considered part of the characteristic legal heritage of the Euro-
pean Union” (Recital III). We will see in the following months if this option is finally
legally adopted.

4 Failures in the process to adapt our criminal procedure to
European requirements

Despite all of these breakthroughs, not everything has been successful in the Spanish
process of adaptation to European requirements.

First, this is because Spain has been on occasion slow and sometimes irresponsible
when it comes to fulfilling the task of incorporating European standards into its legal
system. This was the case, in particular, with the adaptation of Spanish legislation to
the 2016 Data Protection Directive, mentioned above. As the transposition deadline
(which ended in May 2018) having been exceeded by far, Spain was condemned for
breach of its obligations by the European Court of Justice in February 2020 in Euro-
pean Commission v Kingdom of Spain27 where the Court imposed a lump sum fine
on Spain of 15 million euros plus 89,500 euros for each day of delay (and note that
it was not transposed until the following 26 May) as well as requiring the payment
of Spain’s costs and those of the Commission. Of course this is the case which has
had the most serious consequences for Spain but it is not the only one: Spain arrived
two years late with the transposition of Directive 2010/64 on Translation and Inter-
pretation and we have not yet done our homework in relation to Directive 2016/800

27Case C-658/19 ECLI:EU: C:20210:340.
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on procedural safeguards for children (the deadline for which ended in June 2019) or
Directive 343/2016 on the presumption of innocence (the transposition deadline for
which ended in April 2018).

In any case, even though Spain has not adapted properly to the European time-
frame, it should be remembered that, in application of the doctrine that arises from
the Adelener case,28 once the date for transposition of the Directives has expired,
the courts of Member States have the obligation to interpret their domestic law in the
light of the letter and spirit of the Directive to achieve its objectives (in the same sense,
Judgment of the Spanish Constitutional Court of 30 January 2017, rec. 7301/2014).
Consequently, Spanish judges must apply all of these European standards once the
deadlines have passed.

Secondly, Spain has not been especially distinguished for reliably implementing
other obligations arising from these Directives, such as the duty of informing the
Commission on the application of these new laws in our country, data which allows
the European Union to take the pulse and know the state of health of national systems
of justice, although it seems that we are not the only ones: the Commission highlights
in its Implementation Report on Directive 2016/343 in 2021 that only Austria had
done its homework and provided timely information about the application of this
Directive on the presumption of innocence.29

Secondly, I would highlight that, despite the legislative efforts that Spain has been
making, on many occasions practice is quite different from the letter of the law. This,
on the one hand, is due to perverse forensic practices, which deviate from legal re-
quirements. Let us consider a couple of examples to illustrate this problem. First,
when in a police station a detainee is informed with little clarity or with texts that are
difficult for him or her to understand or when the written text is not given to them
setting out their rights (sometimes with the excuse of preventing them from harming
themselves with the sheet of paper they are given). On the other hand, some guaran-
tees are not so effective due to the inadequate reading that the courts are giving to
these new regulations. For example, as regards the interpretation of the requirement
of translation of the “essential elements” of the procedure, which has been read, even
by the Supreme Court, in a restrictive way, since the courts have demanded that the
absence of compliance with this requirement has to cause material defencelessness to
the individual, thus limiting the spirit of the Directive, which is that the mere lack of
translation of these documents is sufficiently harmful to their right of defence (Judg-
ment of the Spanish Supreme Court 18/2016, of 26 January 2016, cited by the most
recent 471/2019, of 7 February 2019).

Thirdly, it also needs to be highlighted that many of these reforms require, in par-
allel, new tools to enforce the rights recognised on paper - but here, Spain has not
made the necessary investment. Especially striking and sad is the Spanish text of
transposition of the Directive 2010/64, on Translation and Interpretation, that openly
proclaims that the changes introduced “may not lead to an increase in staff, salaries
or other personnel costs.” Hard to believe but true. This has led, among other conse-
quences, to rendering the provisions of Art. 123 of the Spanish Criminal Procedural
Law on simultaneous translations practically illusory.

28Case C-212/04, ECLI:EU:C:2006:443.
29https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM:2021:144:FIN#footnoteref11.
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5 Final reflections

In view of all of this, the balance clearly leans towards the side of success:30 Spain
can congratulate itself with the high level of protection that has reached in terms of
fundamental rights in their criminal procedure due to European influence. But, also
looking at the failures, it is quite sad to see that Spain has not taken more seriously
its obligations arising from Europe and that it has not always tried diligently and
rigorously to fulfill its duties towards the European Union.

We in Spain must believe we are part of Europe and that all that comes from the
European institutions is as much ours as our national law because, if we and other
Member States fail to do this, we will lose a unique opportunity to live in a privileged
environment regarding the protection of human rights, which serves as an obligatory
reference in the international field. To illustrate my last reflection, I should like to
conclude, if I may, by quoting Winston Churchill (words that cause me special sorrow
after Brexit):

“If Europe were once united in the sharing of its common inheritance, there
would be no limit to the happiness, to the prosperity and glory which its three
or four hundred million people would enjoy. . . We must build a kind of United
States of Europe” (University of Zurich, 1946).
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